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29 January 2020

Legislative Assembly of the Northern Territory

Legislation Scrutiny Committee . 84 Hartley Street
PO Box 2109

GPO Box 3721 Alice Springs NT 0871

DARWIN NT 0801

ABN 98 302 021 142
ACN 302 021 142
ICN No. 4760

BY EMAIL: LSC@nt.gov.au

FREECALL: 1800 088 884

Phone: 08 8953 6355

i Fax: 08 8953 6749

Dear Slr/Madam Email: caaflu@caaflu.com.au

SUBMISSION TO THE LEGISLATIVE ASSEMBLY OF THE NORTHERN TERRITORY LEGISLATION
SCRUTINY COMMITTEE | SEXUAL OFFENCES (EVIDENCE AND PROCEDURE) AMENDMENT BILL
' 2019 :

The Central Australian Aboriginal Family Legal Unit (CAAFLU) welcomes the opportunity
to make a submission to the Legislative Assembly of the Northern Territory (NT)
Legislation Scrutiny Committee regarding the proposed Sexual Offences (Evidence and
Procedure) Amendment Bill 2019 (NT) (the Bill).

1. ABOUT THE CENTRAL AUSTRALIAN ABORIGINAL FAMILY LEGAL UNIT

CAAFLU was established in 2000 and is one of 13.Family Violence Prevention Legal Services
currently operating in Australia. CAAFLU's mission is to provide culturally appropriate legal
and support services to Aboriginal and Torres Strait Islander people who have experienced,
or are experiencing, family violence or sexual assault in Central Australia and the Barkly

Region.
2. THE BILL

The NT Government tabled the Bill in Parliament on 28 November 2019. The Bill creates a
defence of informed consent to prosecuting the offence of publishing a victim's identity.
Section 6(2) enables victims of sexual offences to provide consent to being identified in a
publication, statement or representation where the following pre-conditions are satisfied:

(a) written consent is given by the complainant in advance of disclosure;
"i(b) the complainant is an adult at the time that consent is given;
(c) the complainant has capacity to provide consent; and

(d) the proposed publication, statement or representation does not identify, directly
or indirectly, another complainant unless that other complainant has also given

consent,

The ability to apply to the Court for an order permitting publication is retained. However,
a new requirement mandates that the Court have regard to the complainant's wishes in
determining whether to permit publication of identifying details.*

: Explanatory Memoranduga, Sexual Offences (Evidence and Procedure) Amendment Bill 2019 (NT)
*{ Domestic Violence is Everybody’ Business
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The Bill (if passed) will bring the NT in line with other Australian jurisdictions, facilitating
a consistent approach across the country and striking a balance between the conflicting
interests of: protecting individual privacy, open justice and enabling individual choice.

3. SUBMISSIONS

CAAFLU recognises that there is an urgent need for legislative change to protect the rights
of sexual assault victims in the NT to tell their stories. CAAFLU supports the introduction
of the Sexual Offences (Evidence and Procedure) Amendment Bill 2019 as currently
drafted.

All Australian jurisdictions place some restrictions on publications that identify (or would
lead to the identification of) a sexual assault victim (see Annexure A for a comparison of
these laws). These laws are designed to safeguard victim's privacy and encourage
reporting to authorities without fear of reprisal, unwanted victim blaming or media
attention. The legislation varies slightly in each jurisdiction with respect to language,
application and requirements including, for example, the minimum age victims must be to
consent to the publication of their identity.

Only Tasmania and the NT preclude the publication of information which would identify a
sexual assault victim, regardless of whether the victim consented to the publication.
However, Tasmania has committed to a review of its existing laws and in April 2019
released a Discussion Paper seeking public submissions on this issue. It is expected that
the Tasmanian government will repeal the laws in early 2020. If the Bill is passed; NT will
remain as the only Australian jurisdiction stifling victims' rights.

The issues raised in this submission, and the examination of other jurisdictions' legislation
demonstrate the need for, and widespread acceptance of, laws which allow for a victims'
consent to make an otherwise impermissible disclosure. A comparison of the current laws
in other Australian states and territories, justifies the wording proposed in the NT
legislation, as it takes a broadly similar form.

4, BACKGROUND AND CONTEXT

Stories of sexual assault victims are unfortunately treated with scepticism, owing primarily
to social attitudes and the nature of the criminal justice system and the presumption of
innocence. Reform in this area needs to consider the psychological impact that these
offences have on victims. Typically, sexual assault is accompanied by feelings of
vulnerability, lower perceived control and self-efficacy. Studies speak to the value in
permitting disclosure in circumstances where consent is given by victims. Psychological
research into victim recovery outcomes indicate that infantilising victims and controlling
how they are expected to respond to trauma, contribute to unhelpful self-perceptions that
they are unable to cope. This, in turn, has been proven to result in a reduced capacity to
heal.?

When considering the form that legislative amendment will take in Tasmania and the NT,
consent to publication is an integral element. Laws which permit disclosure (where consent
is given and the legitimacy of the trial procedure is unaffected) will likely strike the most
favourable balance between two competing concepts - principles of open justice and the
interests of the individual victim. The psychological impact of sexual assault cannot be
understated and as a society, victim blaming still pervades certain societal groups.? It is

2 Liana C Peter-Hagene and Sarah E Ullman. “Social reactions to sexual assault disclosure and problem
drinking: mediating effects of perceived-control and PTSD.” Journal of interpersonal violence vol.
29,8 (2014), 1418-37

3 See the following article for a more general discussion on the negative responses to disclosure that
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therefore important to understand and respect that not all victims wish to come forward
or may wish to delay their disclosure. It is similarly integral to note that negative responses
to disclosures can unduly prejudice recovery outcomes.* The victim is best placed to make
an informed decision about whether speaking out is the best approach for them.

The fundamental message of the call to arms, sparked by the #LetHerSpeak campaign,®
is that victims should have the choice to determine how and to whom the details of their
story are communicated. The likely consequence will be better recovery trajectories.
Choice begets empowerment and individuals who have been riddled with feelings of
vulnerability should be given the opportunity to retain control over their experience and
their response. The gag laws represent an impermissible intrusion into the choices of
individuals who have already had the fundamental decision of consent taken away from
them.

5. THE CURRENT POSITION IN THE NORTHERN TERRITORY

We have identified two relevant statutes that may prevent a victim of sexual assault from
speaking out in the NT: Sexual Offences (Evidence and procedure) Act 1983 (NT) (SOEPA)
and Evidence Act 1939 (NT) (EA). Irrespective of the circumstances (including a victim's
willingness to speak out), sexual assault survivors can only publicly disclose their
experience with a court order.

There is no provision in the SOEPA or the EA to the effect that the prohibition of publication
of a complainant's identifying information can be removed by the complainant's free and
informed consent. As a result, a complainant could be facing up to 6 months imprisonment
" and proceedings for contempt of court if they wish to share their story without an order of
the court allowing them to do so.

Section 6 of SOEPA prohibits any report concerning a sexual offence which reveals the
name, address, school or place of employment of a complainant or any other particular
likely to lead to the identification of a complainant, unless the court makes an order to the
contrary. Section 7 places a similar restriction on the publication of information related to
a defendant until the conclusion of the trial. "Report" in this context means an account in
writing or an account broadcast by wireless telegraphy in sound or in visual images.®

Section 9 of SOEPA provides some excebtions to ss 6 and 7 including reports made for the
purpose of a trial, or publication of a judgment.

A person who contravenes ss 6 or 7 or an associated court order, or otherwise engages in
conduct at any time revealing identifying information related to a complainant, is subject
to 40 penalty units or 6 months' imprisonment.” The person may also be in contempt of
court.®

Furthermore, under s 57 of the EA, when it appears to any court:

(a) that the publication of any evidence given or used (or intended to be given or used)
in any proceeding before the court, is likely to offend against public decency; or

victims may experience - Susan Rees, Lisa Simpson, Clare A McCormack, Batool Moussa and Sue
Amanatidis; '‘Believe #metoo: sexual violence and interpersonal disclosure experiences among women
attending a sexual assault service in Australia: a mixed-methods study' BMJ Open (2019)

4 Above, n 2

5 Nina Funnell, #LetHerSpeak: Amend the laws which prevent sexual assault survivors from telling their
story <https://www.megaphone.org.au/petitions/let-her-speak>

é SOEPA, s 3

7 SOEPA, ss 11, 11A and 11B

8 SOEPA, s 11C




(b) that, for the furtherance of or otherwise in the interests of, the administration of
justice, it is desirable to prohibit the publication of the name of any party or
intended party to, or witness or intended witness in, the proceeding;

the court may, either before or during the course of the proceeding or thereafter, make
an order forbidding the publication of the evidence or the name of any party or witness.
Publication is given a wide meaning and extends to any publication that is sufficient to
disclose the identity of the party/witness.®

Contravention of s 57 is an offence with a maximum penalty of 40 penalty units or 12
months' imprisonment.*0

As the court's order under s 57 can apply after the proceeding, there is a real risk that
such an order will run in perpetuity unless an application to vary the order is made - which
requires expenditure on legal fees and which may not ultimately be successful. This creates
an additional obstacle for victims of sexual assault as not only are they prohibited by the
SOEPA from revealing their identity, they may also be prohibited (by a discretionary court
order) from disclosing their experience, to the extent that they have been referred to in
any evidence at trial.

6. THE POSITION IN OTHER AUSTRALIAN STATES AND TERRITORIES

All Australian states and territories have enacted legislation which proscribes the
publication of certain material that could identify a sexual assault survivor in particular
cases. A detailed comparison of these schemes is included at Annexure A of this report.

6.1 General themes and principles

The themes and practices discussed below would likely influence any potential law reform
in the NT. There is generally a broad acceptance of the principles which underpin the need
for this legislation and its importance for victims, with some variations in language and
practical operation.

Outside of the NT, we have identified some general themes which are common across each
-of the jurisdictions, namely:

(a) Each jurisdiction prohibits the publication of a wide range of information
which could either identify a sexual assault victim on their own, or could lead

~ to the identification of a victim when combined with prior knowledge or other
available information; i

(b) The purpose of these laws is largely to safeguard individual privacy, and to
encourage complaints to be brought forward under the protection of
anonymity (without fear of reprisal, victim blaming conduct, or unwanted
media attention); '

() In some jurisdictions, courts have a discretion to make orders authorising
publication where it is in the public interest to do so;* and

(d)  With the exception of Tasmania (and the NT), all other Australian states and
territories provide that it is a defence to publication if the victim has given

s EA, s 57(2)
0 EA, s 59
u In Tasmania, publication is only permitted if it is in the public interest. In NSW, disclosure can also be made in the public

interest, provided that the complainant's views are taken into account beforehand.
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their prior consent (although the defence is expressed with minor variations
in statutory language).

6.2 Variations

The laws, however,l are not uniform and there are some fundamental differences between
how the laws operate in each of the jurisdictions, namely:

(a) in respect of the scope of consent, some jurisdictions such as NSW, South
' Australia and Western Australia, impose age restrictions on that consent;*?

(b) victims who lack the capacity to consent, for example because of a mental
impairment, expressly cannot consent to disclosure in jurisdictions including
WA: 13 and

(c) in some jurisdictions such as Queensland, consent must be given in
writing.'*

These features have influenced the scope of the consent defence set out in the Bill.

Please let us know if you have any questions or require further information about our
work. -

Yours faithfully
CAAFLU Aboriginal Corporation

Principal Legal Officer

12 In NSW, a victim can only consent to publication if they are over the age of 14. In WA and SA, the complainant must be over the
age of 18 years old.
13 In WA, a complainant cannot give consent if because of a mental impairment, they are incapable of making reasonable

judgments in respect of publication of such matters. The Tasmanian Law Reform Institute recommended replacing existing
laws in Tasmania with a consent defence, which would only be available if the victim had capacity to consent and had not been
coerced, defrauded or otherwise manipulated into giving consent. '

“ In Queensland, it is only a defence to publication if the victim has given written authorisation.
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