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Chair’s Preface
The Committee’s inquiry into the Water Legislation Amendment Bill 2018 received
significant community attention with a range of issues raised in submissions. This attention
highlighted the importance of managing the Territory’s precious water resources in
accordance with community expectations and ensuring that these resources are protected
for future generations.
The primary objective of the Bill is to remove the licensing and permitting exemptions that
currently apply to mining and petroleum activities. The removal of these exemptions will
ensure that water use for mining and petroleum activities will be regulated in the same way
as other commercial water users. This change is in line with recommendation 7.1 of the
Final Report of the Scientific Inquiry into Hydraulic Fracturing.
It became evident to the Committee that submitters expected the Bill to incorporate all of
the water related recommendations from the Fracking Inquiry, and submissions were
critical of the Bill for failing to do this. As detailed within this report, the Bill is the first of a
series of reforms to the Water Act and part of a broader environmental regulatory reform
process. As such, many of the comments from submitters were deemed to be out of scope,
as the concerns raised will be addressed through further regulatory reforms.
The Committee welcomes the Bill as an important step towards modernising the regulation
of water to ensure sustainable management of this critical resource and the Committee has
recommended that the Assembly pass the Bill.
This inquiry was first occasion the Committee needed to give detailed consideration to
imposing strict liability for a number of offences. The removal of a fault element from a
criminal offence is a serious matter requiring justification. The Committee has turned to the
principles outlined by the Senate Scrutiny of Bills Committee and A Guide to Framing
Commonwealth Offences, Infringement Notices and Enforcement Powers to assist its
approach to these issues.
On behalf of the Committee, I thank all the submitters for their comments. I would also like
to thank the Department of the Legislative Assembly for the support provided to the
Committee, and my fellow Committee members for their bipartisan commitment to the
legislative review process.
I also acknowledge the work of the Department of Environment and Natural Resources in
responding to this inquiry. The Bill raised many concerns for a range of stakeholders and
questions for the Committee. The Department’s attention to the issues raised and the
provision of further information from the Minister greatly assisted the Committee completing
its inquiry in the limited time available.

Tony Sievers MLA
Chair
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Acronyms and Abbreviations
ALEC

Arid Lands Environment Centre

AMEC

Association of Mining and Exploration Companies

APPEA

Australian Petroleum Production and Exploration Association

DENR

Department of Environment and Natural Resources

DPIR

Department of Primary Industry and Resources

ECNT

Environment Centre NT

EDONT

Environmental Defenders Office NT

EIANZ

Environment Institute of Australia and New Zealand

EMP

Environmental Management Plan

LTGA

Lock the Gate Alliance

MCA NT

Minerals Council of Australia – Northern Territory Division

MMP

Mining Management Plan
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Terms of Reference
Sessional Order 13
Establishment of Scrutiny Committees
(1)

Standing Order 178 is suspended.

(2)

The Assembly appoints the following scrutiny committees:
(a)

The Social Policy Scrutiny Committee

(b)

The Economic Policy Scrutiny Committee

(3)

The Membership of the scrutiny committees will be three Government Members and
one Opposition Member nominated to the Speaker in writing by the respective Whip
and one non-party aligned Member to be appointed by motion.

(4)

The functions of the scrutiny committees shall be to inquire and report on:
(a)

any matter within its subject area referred to it:
(i)

by the Assembly;

(ii)

by a Minister; or

(iii)

on its own motion.

(b)

any bill referred to it by the Assembly;

(c)

in relation to any bill referred by the Assembly:
(i)

whether the Assembly should pass the bill;

(ii)

whether the Assembly should amend the bill;

(iii)

whether the bill has sufficient regard to the rights and liberties of
individuals, including whether the bill:
(A)

makes rights and liberties, or obligations, dependent on
administrative power only if the power is sufficiently defined and
subject to appropriate review; and

(B)

is consistent with principles of natural justice; and

(C)

allows the delegation of administrative power only in appropriate
cases and to appropriate persons; and

(D)

does not reverse the onus of proof in criminal proceedings without
adequate justification; and

(E)

confers powers to enter premises, and search for or seize
documents or other property, only with a warrant issued by a judge
or other judicial officer; and

(F)

provides appropriate protection against self-incrimination; and

(G)

does not adversely affect rights and liberties, or impose obligations,
retrospectively; and
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(iv)

(H)

does not confer immunity from proceeding or prosecution without
adequate justification; and

(I)

provides for the compulsory acquisition of property only with fair
compensation; and

(J)

has sufficient regard to Aboriginal tradition; and

(K)

is unambiguous and drafted in a sufficiently clear and precise way.

whether the bill has sufficient regard to the institution of Parliament,
including whether the bill:
(A)

allows the delegation of legislative power only in appropriate cases
and to appropriate persons; and

(B)

sufficiently subjects the exercise of a delegated legislative power to
the scrutiny of the Legislative Assembly; and

(C)

authorises the amendment of an Act only by another Act.

(5)

The Committee will elect a Government Member as Chair.

(6)

Each Committee will provide an annual report on its activities to the Assembly.

Adopted 24 August 2017
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Recommendations
Recommendation 1
The Committee recommends that the Legislative Assembly pass the Water Legislation
Amendment Bill 2018.

10
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1

Introduction

Introduction of the Bill
1.1

The Water Legislation Amendment Bill 2018 (the Bill) was introduced into the
Legislative Assembly by the Minister for Environment and Natural Resources, the
Hon Eva Lawler MLA, on 22 August 2018. The Assembly subsequently referred the
Bill to the Economic Policy Scrutiny Committee for inquiry and report by 27 November
2018. 1

Conduct of the Inquiry
1.2

On 24 August 2018, the Committee called for submissions by 19 September 2018.
The call for submissions was advertised via media release, the Legislative Assembly
website, Facebook, Twitter feed and email subscription service.

1.3

The Bill, Explanatory Statement and Statement of Compatibility with Human Rights
were forwarded to Sally Gearin for review of the fundamental legislative principles
under Sessional Order 13(4)(c).

1.4

The inquiry generated significant community interest and, as detailed in Appendix C,
the Committee received 18 submissions from individuals and organisations. In
addition to this, the Committee also received 421 ‘proforma A’ submissions,
generated through a Facebook campaign, and 3 ‘proforma B’ submissions.

1.5

The Committee held a public briefing with the Department of Environment and
Natural Resources on 3 October 2018.

Outcome of Committee’s Consideration
1.6

1.7

1

Sessional Order 13(4)(c) requires that the Committee, after examining the Bill,
determine:
(i)

whether the Assembly should pass the bill;

(ii)

whether the Assembly should amend the bill;

(iii)

whether the bill has sufficient regard to the rights and liberties of
individuals; and

(iv)

whether the bill has sufficient regard to the institution of Parliament.

Following examination of the Bill, and consideration of the evidence received, the
Committee is of the view that the Legislative Assembly pass the Bill.

Hon Eva Lawler MLA, Minister for Environment and Natural Resources, Water Legislation Amendment Bill
2018 (Serial 60), Explanatory Speech, Debates, Northern Territory Legislative Assembly, 22 August 2018,
http://www.territorystories.nt.gov.au/jspui/handle/10070/300582
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Recommendation 1
The Committee recommends that the Legislative Assembly pass the Water
Legislation Amendment Bill 2018.

Report Structure
1.8

Chapter 2 provides an overview of the policy objectives of the Bill and the purpose of
the Bill as contained in the explanatory materials.

1.9

Chapter 3 considers the main issues raised in evidence received.
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2

Background to the Bill

2.1

In November 2015, the former government announced its intention to remove the
exemption for mining and petroleum activities in the Water Act, however no changes
were made before the end of the former government’s term of office. 2 In 2016,
Territory Labor made an election commitment to remove the mining and petroleum
activity exemptions in their Sustainable Water Use: A Territory Labor Policy Paper. 3

Purpose and Overview of the Bill
2.2

The policy objectives of proposed legislation are determined when approval to
prepare drafting instructions is sought and the drafting instructions are developed.
This determines what matters are considered in or out of scope of the proposed
legislation. After Cabinet has approved drafting instructions and the drafting process
has commenced, any substantial policy parameter changes must be approved by
Cabinet before these matters can be included in the proposed legislation. 4

2.3

In May 2017, approval was granted to prepare drafting instructions for the Bill. The
drafting instructions were developed throughout 2017 and approved in January 2018,
after which drafting commenced. In developing the policy objectives of the Bill, it was
determined that waste discharge and pollution control were out of scope and these
matters would be addressed as part of a larger environmental regulatory reform
process. 5

2.4

In April 2018, the government accepted all the recommendations from the Final
Report of the Scientific Inquiry into Hydraulic Fracturing in the Northern Territory (the
Fracking Inquiry Report). Subsequent approval was sought and granted to alter the
scope of the Bill to address recommendation 7.1 of the report, which states that “the
Water Act be amended prior to the grant of any further exploration approvals to
require gas companies to obtain water extraction licences under that Act” 6, and to
ensure that the provisions of the amended Water Act would apply to activities
involving hydraulic fracturing from commencement of the amended Act. 7

2.5

The Bill is not intended to address the majority of the water related recommendations
in the Fracking Inquiry Report, due to the timing of the report’s release and the
government accepting the recommendations. Further legislative reforms will be

2

Hon Adam Giles MLA, Chief Minister, Onshore oil and gas: building social licence, media release, Northern
Territory Government, Darwin, 18 November 2015, viewed on 11 October 2018,
http://newsroom.nt.gov.au/mediaRelease/16968
3 Territory Labor, Sustainable Water Use: A Territory Labor Policy Paper, p. 5, viewed on 11 October 2018,
http://www.territorylabor.com.au/Portals/territorylabor/SustainableWaterUse_1.pdf
4 Department of the Chief Minister, Legislation Handbook, May 2018, pp. 7-8.
5 Department of Environment and Natural Resources (DENR), Submission to the Public Briefing, 3 October
2018, p. 4.
6 Scientific Inquiry into Hydraulic Fracturing in the Northern Territory, Final Report of the Scientific Inquiry into
Hydraulic Fracturing in the Northern Territory, April 2018, p. 118.
7 Department of Environment and Natural Resources (DENR), Committee Transcript, 3 October 2018, p. 6.
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undertaken to implement the remaining recommendations, particularly through the
Water Amendment (Hydraulic Fracturing) Bill 2018, which is currently being drafted. 8
2.6

The Bill amends the Water Act by repealing subsections 7(1) and 7(3), thereby
removing the water licensing and permitting exemptions that currently apply to mining
and petroleum activities, and requiring that:
interference and obstruction of waterways, extraction of surface water and
groundwater, construction of water bores and recharge of aquifers by and
for mining and petroleum activities will be regulated under the Act in the
same way as all other water resources users. 9

2.7

When introducing the Bill, the Minister for Environment and Natural Resources
stated:
section 7 of the Water Act specifically prevents the Act applying its
licensing and permitting controls to mining and petroleum activities. These
licensing and permitting controls effectively allocate and regulate the use
of water resources between and by competing users—excluding mining
and petroleum activities…
Competition between existing and potential water resource consumers
and rising public expectations that environmental and cultural values of
water resources will be protected means that it is now appropriate for
water use by mining and petroleum activities to be regulated through the
Water Act, in common with other commercial water users in the Northern
Territory. 10

2.8

The Bill sets out transitional arrangements which delay the implementation of the
amendments for existing mining and petroleum activities, with the exception of
activities using hydraulic fracturing techniques on wells, where the amendments will
apply from commencement.

2.9

The Bill “updates the majority of Water Act offences and increases penalties to align
with the best water industry practice and to bring them into compliance with Part IIAA
of the Criminal Code.” 11 The amendments create a number of absolute and strict
liability offences and reverse the legal burden of proof.

2.10 The Bill also amends the Water Regulations to provide for the introduction of
infringement notice offences, and makes consequential amendments to the Mining
Titles Act, Mining Management Act, Petroleum Act and Fines and Penalties
(Recovery) Regulations.

8

DENR, Submission to the Public Briefing, 3 October 2018, p. 4; DENR, Committee Transcript, 3 October
2018, p. 3.
9 Statement of Compatibility with Human Rights, Water Legislation Amendment Bill 2018, p. 1,
https://parliament.nt.gov.au/committees/EPSC/60-2018
10 Hon Eva Lawler MLA, Minister for Environment and Natural Resources, Water Legislation Amendment Bill
2018 (Serial 60), Explanatory Speech, Debates, Northern Territory Legislative Assembly, 22 August 2018,
http://www.territorystories.nt.gov.au/jspui/handle/10070/300582
11 Hon Eva Lawler MLA, Minister for Environment and Natural Resources, Water Legislation Amendment Bill
2018 (Serial 60), Explanatory Speech, Debates, Northern Territory Legislative Assembly, 22 August 2018,
http://www.territorystories.nt.gov.au/jspui/handle/10070/300582
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3

Examination of the Bill

Introduction
3.1

The submissions received raised a range of issues for the Committee to consider in
its examination of the Bill which included the definition of hydraulic fracturing, water
pollution offence exemption, transitional arrangements, offence penalties and strict
and absolute liability offences.

3.2

The Department of Environment and Natural Resources (the Department) advised
the Committee that, following the publication of submissions and prior to the public
briefing, the Department was reviewing all the submissions and consulting with
submitters regarding the issues raised. At the public briefing, the Department tabled
a comprehensive response to the comments made in the submissions.

3.3

The Committee considers it is important to acknowledge that while the submissions
raised a broad range of concerns about the Bill, many of the comments were deemed
to be out of the Bill’s scope. The Committee notes there was overwhelming support
expressed for the amendments to remove the exemptions that have applied to mining
and petroleum activities for many years.

Definition of Hydraulic Fracturing
3.4

Proposed section 112 of the Bill creates a definition for hydraulic fracturing for
proposed Part 15, which sets out the transitional arrangements for the amended Act.

Submitters’ Comments
3.5

A number of submitters criticised the proposed definition of hydraulic fracturing,
stating that the definition is too narrow and does not capture all activities that use
hydraulic fracturing.

3.6

The ALEC and ECNT stated that well stimulation can be used in “gas activities in
non-shale source rocks and condensate and oil may be recovered during fracking.” 12
The Proforma A submissions and Lock the Gate Alliance noted that “Origin plans to
use hydraulic fracturing to target shale oil and ‘wet gas’ in 2019.” 13

3.7

The proposed definition in the Bill states:
hydraulic fracturing means the process of injecting fluid at high pressure
into a hole in the ground to extract shale gas from subterranean rock. 14

3.8

The Arid Lands Environment Centre (ALEC), Environment Centre NT (ECNT), Lock
the Gate Alliance and the Proforma A submitters recommended the definition be
amended to state:

12

Arid Lands Environment Centre (ALEC) & Environment Centre NT (ECNT), Submission No. 11, 2018, p. 3.
Proforma submission A, Submission No. 5, 2018, p. 1; Lock the Gate Alliance (LTGA), Submission No. 10,
2018, p. 3.
14 Proposed section 112, Water Legislation Amendment Bill 2018.
13
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hydraulic fracturing means the process of injecting fluid at high
pressure into a hole in the ground to extract petroleum resources
and hydrocarbons from subterranean rock. 15
Department’s Response
3.9

The Department advised the Committee that the definition of hydraulic fracturing
included in proposed section 112 of the Bill:
exists for one purpose only, and that is to ensure the Water Act captures
water use by hydraulic fracturing activities on the day of commencement
of the Act. The definition is deliberately drafted for that purpose and is not
a text book definition. There were a multitude of text book definitions
available, including that in the Inquiry Report. It does not need to
specifically deal with what the future products of those techniques might
be, as production is several years away, and all petroleum activities will
be captured by the amended Act within six months of commencement. 16

3.10 The Department further stated that a Bill currently being drafted, and known as the
Water Amendment (Hydraulic Fracturing) Bill 2018, will rewrite the definition of
hydraulic fracturing. 17
Committee’s Comments
3.11 The Committee considers that while the introduction of a temporary definition is not
ideal, the definition of hydraulic fracturing relates specifically to the transitional
arrangements, will achieve the intended purpose and will be updated through future
legislative reforms.

Water Pollution Offence Exemption
3.12 Section 7 of the Act prescribes how the Act applies to mining and petroleum activities.
The Bill repeals subsections 7(1) and 7(3) to remove the mining and petroleum
activity exemptions relating to interference with waterways, doing bore work,
extracting surface and ground water, and recharging aquifers. However, subsection
7(2) is retained in the Act and states:
Section 16 does not apply to waste that comes into contact with water, or
water that is polluted, if:
(a) the contact or pollution occurs in the course of carrying out a mining
activity or petroleum activity; and
(b) the waste or polluted water is confined within the mining site or
petroleum site on which the activity is being carried out. 18

15

Proforma submission A, Submission No. 5, 2018, p. 1; ALEC & ECNT, Submission No. 11, 2018, p. 3;
LTGA, Submission No. 10, 2018, p. 3.
16 DENR, Committee Transcript, 3 October 2018, p. 7.
17 DENR, Committee Transcript, 3 October 2018, p. 8.
18 Water Act (NT)
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3.13 Section 16 of the Act prohibits pollution of water and prescribes four levels of
environmental offences, which, as per subsection 7(2), do not apply to mining and
petroleum activities provided the waste or polluted water is confined within the site.
Submitters’ Comments
3.14 The majority of submissions criticised the retention of the subsection 7(2) exemption
and recommended it be repealed from the Act. The issues raised regarding the
exemption and regulation of water pollution on petroleum and mining sites include:
•

A stated purpose of the Bill is to apply a consistent regulatory framework to all
water users and a broad based exemption allowing mining and petroleum
activities to pollute water within their site is contrary to the purpose. 19

•

If the intention of retaining the exemption is to recognise that water pollution
will occur as a result of mining or petroleum activity, this could be regulated
under authorisations and approvals for mining management plans and
petroleum environmental management plans, as opposed to a blanket
exemption from liability for water pollution contained within a site. 20

•

Pollution or contamination that is initially contained within a site may, over time,
move beyond the boundaries of the site, potentially after the extractive industry
has ceased operations. 21

•

The definition of ‘mining site’ (contained within the Mining Management Act)
must be clarified and there should be a clear process whereby an assessment
is undertaken by the Minister to determine whether waste from a mining activity
is able to migrate, either by surface or aquifer migration, beyond the boundaries
of the mining site. 22

•

A petroleum site for hydraulic fracturing can span hundreds of kilometres and
the site may include water resources such as pastoral bores or cultural water
sites, and pollution of these would not be an offence under section 16 of the
Act. 23

•

The exemption would protect a company that carelessly polluted water
resources within its boundary from prosecution under the Act. 24

•

The Waste Management and Pollution Control Act does not apply to waste or
contaminants resulting from mining and petroleum activities provided that it is
contained to the land where the activity is occurring. It is “near impossible” to

19

ALEC & ECNT, Submission No. 11, 2018, p. 2; Environmental Defenders Office NT (EDONT), Submission
No. 7, 2018, p. 2.
20 EDONT, Submission No. 7, 2018, p. 2; LTGA, Submission No. 10, 2018, p. 2.
21 LTGA, Submission No. 10, 2018, p. 2.
22 ALEC & ECNT, Submission No. 11, 2018, p. 2.
23 EDONT, Submission No. 7, 2018, p. 2; LTGA, Submission No. 10, 2018, p. 2; Proforma A, Submission No.
5, 2018, p. 1.
24 EDONT, Submission No. 7, 2018, p. 2.
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understand how wastes produced on mining and petroleum sites will be
regulated with exemptions applying under two separate Acts. 25
•

Maintaining the exemption will continue to undermine public confidence in how
industry uses water in the Northern Territory. 26

•

Retaining the exemption is contrary to recommendations from the Scientific
Inquiry into Hydraulic Fracturing in the Northern Territory, which the
government has accepted in principle. 27

Department’s Response
3.15 As previously noted, in the preliminary stages of reforming the Water Act, the
government determined that:
waste discharge and pollution control measures were determined to be
out of scope. This was because these measures are part of a larger review
of environment protection legislation and at some time in the future they
will be removed from the Water Act and replaced by an overarching piece
of legislation that regulates all waste discharge and licensing... 28
These reforms will also see the repeal of the Waste Management and
Pollution Control Act as waste and pollution matters are consolidated into
the environment protection Bill. This work is currently in progress. 29
3.16 In regard to how waste contained within a mining or petroleum site is regulated, the
Department advised the Committee:
It remains the case that water pollution and disposal underground of
waste, when confined to the relevant mining and petroleum activity sites,
are best regulated through environmental authorisations—that being an
environment management plan for onshore gas activities in the Petroleum
Act and its regulations, rather than Water Act authorisations. The
approach allows an integrated consideration of a project’s overall waste
management plan, in consideration of factors such as current best
practice for specific industries, including specific codes of practice,
regional factors and cumulative impacts. 30
3.17 The Department further noted:
For mining and petroleum activities, authorisations under the relevant
mining and petroleum regulatory frameworks cover on-site waste
discharge and pollution control measures. These are administered by the
Department of Primary Industry and Resources. Off-site impact of waste
discharge is covered by the Water Act and administered by the
Environment Division of the department. 31

25

ALEC & ECNT, Submission No. 11, 2018, p. 4; Environment Institute of Australia and New Zealand
(EIANZ), Submission No. 8, 2018, pp. 1-2.
26 ALEC & ECNT, Submission No. 11, 2018, p. 2.
27 ALEC & ECNT, Submission No. 11, 2018, p. 1; LTGA, Submission No. 10, 2018, p. 2.
28 DENR, Submission to the Public Briefing, 3 October 2018, p. 4.
29 DENR, Submission to the Public Briefing, 3 October 2018, Attachment 3, p. 9.
30 DENR, Committee Transcript, 3 October 2018, p. 8.
31 DENR, Submission to the Public Briefing, 3 October 2018, p. 4.
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Committee’s Comments
3.18 The Committee is satisfied that repealing subsection 7(2) is out of the Bill’s scope
and there are existing frameworks to regulate both onsite and offsite waste and
pollution control from mining and petroleum activities. The Committee acknowledges
that further legislative reforms will be undertaken to develop a comprehensive
overarching piece of legislation that will regulate all aspects of waste discharge and
pollution control.

Transitional Arrangements
3.19 Proposed section 113 of the Bill sets out the transitional arrangements for the
amended Act. The Bill states the amended Act will apply from commencement for
activities related to hydraulic fracturing, while the former Act will continue to apply to
a mining activity or petroleum activity if:
•

the activity involves interfering with a waterway, taking surface water, taking
ground water, bore work, or recharging an aquifer; and

•

the activity is conducted in accordance with an approved Mining Management
Plan (MMP) or petroleum Environment Management Plan (EMP); and

•

the activity started before the end of the transition period (six months from
commencement); or

•

the activity started after the transition period but the application for the
management plan was made before the end of the transition period and was
approved without change. 32

3.20 The Explanatory Statement notes that the amended Act will apply to mining and
petroleum activities as new, renewed or amended MMP and petroleum EMP are
approved.
3.21 Regulation 18 of the Petroleum (Environment) Regulations requires a revised EMP
to be submitted for approval at the end of each five year period. Section 41 of the
Mining Management Act states an operator must review a MMP and, if necessary,
amend the plan and submit it to the Minister for approval. These reviews must occur
at intervals specified in the Authorisation for the site, however there are no statutory
timeframes regarding these intervals contained within the Mining Management Act.
Submitters’ Comments
3.22 The Environmental Defenders Office NT (EDONT), ALEC and ECNT considered that
the transitional arrangements outlined in the Explanatory Statement are not explicit
in the Bill and questioned how the arrangements will operate in practice. They further
commented that it is unclear whether the former Act will apply for the lifetime of an
existing mining or petroleum activity and if water use for these activities will ever be
regulated under the amended Act. 33

32
33

Proposed section 113, Water Legislation Amendment Bill 2018.
ALEC & ECNT, Submission No. 11, 2018, p. 2; EDONT, Submission No. 7, 2018, pp. 3-4.
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3.23 Submitters stated that as MMP are not made public, it is not possible to have any
assurance or oversight of the timeframes for each MMP.
3.24 The EDONT stated that the maximum period from commencement of the Bill for the
amended Act to apply to existing petroleum and mining activities should be two
years, 34 while the ALEC and ECNT proposed the inclusion of a mandatory provision
that all mining and petroleum activities must be regulated under the amended Act
after one year of operation, following the completion of the transitional period. 35
3.25 The ALEC and ECNT stated that during the transition period, the Department of the
Environment and Natural Resources will regulate water for hydraulic fracturing
activities, while the Department of Primary Industry and Resources will regulate water
for all other mining and petroleum activities. The ALEC and ECNT stated that the
regulatory distinction between these activities has not been justified, is
environmentally inappropriate and could lead to a duplication of water regulation. The
submission also questioned how the dual regulation would operate in practice. 36
Department’s Response
3.26 In response to the questions raised in submissions about the drafting and operation
of the transitional arrangements, the Department advised the Committee:
•

Proposed new section 113(d)(ii) explains that the former Act will
apply to mining and petroleum activities for which applications for
approval of management plans were received before the end of the
transition period and those plans were approved without change.
When those plans are amended then the amended Act will apply.

•

The only difference in implementation processes is that the
amended Water Act and Regulations will apply to petroleum
activities related to hydraulic fracturing 6 months earlier than they
will to all other petroleum and mining activities.

•

Transition period for mining and conventional petroleum activities is
required to allow them to prepare and submit applications for Water
Act licences and permits, while the immediate application to
unconventional petroleum activities is in line with Government policy
arising from the Final Report of the Scientific Inquiry into Hydraulic
Fracturing in the Northern Territory.

•

Based on audits of all current mining management plans and
petroleum environment management plans, and continuation of
current annual re-approval of mining management plans, DENR
believes that all petroleum and mining activities will be subject to the
Water Act within 18 months of the amended Act commencing.

•

No currently approved petroleum activities involve ‘water use’ that
will require licensing under the amended Act.

•

The Mining Management Act and Regulations do not require regular
renewal of permits but all amendments to operations trigger the
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35

20

Examination of the Bill

need for approval of an amended mining management plan at which
time the amended Water Act and Regulations will apply. 37
3.27 In reference to the renewal of MMPs, the Department also informed the Committee
that:
This Department has reviewed every current mining management plan in
existence to determine how many of them will actually need a water
extraction licence. The answer is around 20%. These will be captured
when their plans require renewal, which is currently annually. For the
petroleum industry, new environment management plans will be captured.
No currently approved petroleum activities involve water use that would
require licensing and permitting under an amended Water Act. 38
3.28 In response to the submitters’ comments relating to the publication of MMP, the
Department advised the Committee:
Mining exploration and petroleum management plans are posted to DPIR
web-site [sic] and there is an election commitment to add all mining
management plans. 39
3.29 The Department provided the Committee with a Gantt chart to illustrate how the
transitional arrangements will operate, using a notional commencement date of 1
January 2019, which has been included in Appendix A.
Committee’s Comments
3.30 The Committee considers that the drafting of the transitional arrangements,
combined with the extrinsic materials including this Committee inquiry report, is
sufficiently clear to demonstrate how the amended Act will apply to existing mining
and petroleum activities, as well as activities involving hydraulic fracturing.

Offence Penalties
3.31 The Bill establishes the offences of, without authorisation, interfering with a waterway
(s. 40), taking surface water (s. 44), doing bore work (s. 56), taking ground water (s.
59) and recharging aquifer (s. 66). The maximum penalty for unintentionally
committing one of these offences is 500 penalty units ($77 500) and the maximum
penalty for intentionally engaging in the prohibited conduct which constitutes an
offence is 1000 penalty units ($155 000) or two years imprisonment.
3.32 The proposed sections in the Bill prescribe the maximum penalty for an offence
committed by an individual. Section 38DB of the Interpretation Act provides that if an
offence provision does not prescribe separate penalties for individuals and body
corporates, where a body corporate is found guilty of an offence, the court may
impose a fine of an amount equal to five times the fine for an individual. The maximum
penalties for a body corporate found guilty of committing the aforementioned offences
would be $387 500 for unintentional conduct and $775 000 for intentional conduct.
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Submitters’ Comments
3.33 The EDONT, ALEC, ECNT, Lock the Gate Alliance and Proforma A submitters
criticised the offence penalties as being too lenient to effectively deter people from
committing these offences. These submitters recommended increasing the penalties
to similar amounts used in Queensland and New South Wales.
3.34 The maximum penalty for an individual who commits offences related to unauthorised
taking, supplying or interfering with water in Queensland is $217 365, while the
maximum penalty for a corporation is $1 086 825. 40
3.35 In New South Wales, offences for taking water or interference without authorisation
are classified as ‘tier 1’ and ‘tier 2’ offences. The maximum penalties for ‘tier 1’
offences (negligent or intentional) are $1.1 million or imprisonment for up to two years
for individuals, and $5.005 million for corporations, while ‘tier 2’ offences attract a
maximum penalty of $500 500 for individuals and $2.002 million for corporations.
Daily penalty charges also apply in New South Wales for each day that the offence
continues. 41
Department’s Response
3.36 The Department informed the Committee that the current water offence penalties in
the Northern Territory are lower than any other jurisdiction and the proposed
penalties will rank third highest in Australia, behind New South Wales (first) and
Queensland (second).
3.37 The Department advised that criminal offences committed by mining companies and
broader ongoing water theft issues in New South Wales and Queensland are
contributing factors to the high penalties in place in these jurisdictions, and these
circumstances have not been occurring in the Northern Territory. The Department
noted:
Circumstances in the Northern Territory are not considered to warrant
higher penalties than proposed, particularly given the clearer and
extensive assignment of criminal liabilities and the possibility that ‘water
use’ offences committed by or in association with mining and petroleum
activities may be prosecuted simultaneously under the Water Act, Mining
Management Act and Petroleum Act. 42
The way we rationalised it, Mr Chair, was that New South Wales and
Queensland have had a number of issues with mining activities, in
particular. As a result of that, there have been quite a number of criminal
proceedings in those two states. Their reviews of their penalties have
been in that context. We are not in that situation at this stage. We hope
we never will be. So, we feel that it would not have been appropriate to go
right to the top. We think where we are proposing to place the NT is
appropriate at the present time. 43

40
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…
Then, we looked at what is happening in other jurisdictions. I go back to a
comment Christine made that in the other jurisdictions of Queensland and
New South Wales there were issues with mining. There are other broader
issues. We all know about the Murray Darling Basin and there are issues
of—I do not want to say rampant water theft—but water theft occurs and
they have over allocated systems.
So, we are not there yet. We felt that the penalty regime that we needed
to go to did not need to go to the extremes of New South Wales and
Queensland, but we wanted to bring it up to be, if you like, next cab
behind. 44
Committee’s Comments
3.38 Having reviewed the penalties for water offences across all jurisdictions, the
Committee considers that the penalties proposed in the Bill are a significant
improvement on the status quo and are set at an appropriate level for the Northern
Territory’s circumstances.

Strict and Absolute and Deemed Criminal Liability
3.39 The Bill impacts the rights and liberties of individuals by imposing strict or absolute
liability, or deeming directors, owners and occupiers liable for the conduct of others
in relation to elements of numerous offences.
3.40 The Commonwealth Guide to Framing Commonwealth Offences, Infringement
Notices and Enforcement Powers (the Guide) notes:
The requirement for proof of fault is one of the most fundamental
protections in criminal law. This reflects the premise that it is generally
neither fair, nor useful, to subject people to criminal punishment for
unintended actions or unforeseen consequences unless these resulted
from an unjustified risk (ie recklessness).
The application of strict and absolute liability negates the requirement to
prove fault… Consequently, strict and absolute liability should only be
used in limited circumstances, and where there is adequate justification
for doing so. 45
…
Vicarious, collective or deemed liability should only be used in limited
circumstances. This is because it cuts across the fundamental principle
that an individual should be responsible only for his or her own acts and
omissions.
…

44
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The Scrutiny of Bills Committee has taken the view that vicarious liability
should only be used where the ‘consequences of the offence are so
serious’ that the normal requirement for proof of fault can be put aside. 46
3.41 That Guide outlines further principles on the appropriate application of strict,
absolute, or deemed liability, as does the Senate Standing Committee for the Scrutiny
of Bills Sixth Report of 2002, Application of Absolute and Strict Liability Offences in
Commonwealth Legislation and the New South Wales Legislation Review
Committee’s Report No. 6 of 2006, Strict and Absolute Liability: Responses to the
Discussion Paper.
3.42 The Committee concurs with the view that:
Fault liability is one of the most fundamental protections of the criminal
law and to exclude this protection is a serious matter. It should only ever
be excluded if, and to the extent that, there are sound and compelling
public interest justifications for doing so. 47

Directors’ Liability
3.43 The proposed insertion of section 102C to the Water Act makes an executive officer
of a body corporate criminally liable for any ‘relevant offences’ of the body corporate.
3.44 Relevant offences include, intentionally and without authorisation:
•

Interfering with a waterway (s. 40(3) – 1000 penalty units or imprisonment for
2 years);

•

Taking surface water (s. 44(2) – 1000 penalty units or imprisonment for 2
years);

•

Doing bore work (s. 56(2) – 1000 penalty units or imprisonment for 2 years);

•

Taking ground water (s. 59(2) – 1000 penalty units or imprisonment for 2 years);

•

Recharging an aquifer (s. 66(2) – 1000 penalty units or imprisonment for 2
years).

3.45 Absolute liability applies to the offence, which means that an executive officer may
be found guilty if it is proved that the body corporate committed the relevant offence,
regardless of any intention or mistake of fact by the executive officer.
3.46 However, the executive officer cannot be guilty if they can prove on the balance of
probabilities that they:
•

were not in a position to influence the conduct of the body corporate; or

•

took reasonable steps to prevent the contravention; or

46
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•

did not know, and could not reasonably have been expected to know, that the
contravention would happen. 48

3.47 The Statement of Compatibility with Human Rights for the Bill states:
The Bill has been developed by reference to the National Framework for
Compliance and Enforcement Systems for Water Management agreed
by the Council of Australian Governments in December 2009, which
recommended that a best practice water resources compliance regime
should provide for the liability of directors and other corporate officers
where a corporation is found guilty of an offence. Directors' liability has
only been imposed in the Bill in relation to offending with the potential for
significant public harm, consistent with the principled approach that has
been adopted in the Territory since the Statute Law Amendment
(Directors' Liability) Act 2015 was passed.
New section 102C aligns the Act with the imposition of directors' liability
in the Waste Management and Pollution Control Act, and is consistent
with the modern approach to similar provisions in South Australia and
New South Wales. 49
3.48 The Committee notes that the equivalent provision of the NSW Water Management
Act differs significantly, in that rather than imposing absolute liability, section 363 of
that Act only imposes liability “if the person knowingly authorised or permitted the act
or omission constituting the offence”.
3.49 The Council of Australian Governments have agreed to the following principles for
personal liability for corporate fault:
1.

Where a corporation contravenes a statutory requirement, the
corporation should be held liable in the first instance.

2.

Directors should not be liable for corporate fault as a matter of
course or by blanket imposition of liability across an entire Act.

3.

A “designated officer” approach to liability is not suitable for general
application.

4.

The imposition of personal criminal liability on a director for the
misconduct of a corporation should be confined to situations where:
(a)

there are compelling public policy reasons for doing so (for
example, in terms of the potential for significant public harm
that might be caused by the particular corporate offending);

(b)

liability of the corporation is not likely on its own to sufficiently
promote compliance; and

(c)

it is reasonable in all the circumstances for the director to be
liable having regard to factors including:
i.

48
49

the obligation on the corporation, and in turn the
director, is clear;

Proposed subsection 102C(3), Water Legislation Amendment Bill 2018.
Statement of Compatibility with Human Rights, Water Legislation Amendment Bill 2018, p. 4,
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5.

6.

ii.

the director has the capacity to influence the
conduct of the corporation in relation to the
offending; and

iii.

there are steps that a reasonable director might
take to ensure a corporation’s compliance with the
legislative obligation.

Where principle 4 is satisfied and directors’ liability is appropriate,
directors could be liable where they:
(a)

have encouraged or assisted in the commission of the
offence; or

(b)

have been negligent or reckless in relation to the corporation’s
offending.

In addition, in some instances, it may be appropriate to put directors
to proof that they have taken reasonable steps to prevent the
corporation’s offending if they are not to be personally liable. 50

3.50 Under the Guidelines for those principles, proposed section 102C is a ‘type 3’
provision, the most severe type of provision accepted, as it places the legal onus of
proving a defence on the accused. 51 The Guidelines state that whether a provision
that imposes a legal onus on the accused director is justified will depend, on a caseby-case basis, on consideration of the following factors:
•

the nature and seriousness of the particular public policy reasons
that justify the imposition of a Directors’ Liability Provision;

•

all of the other elements of the offence that the prosecution is
required to prove, both in respect of the Underlying Offence and
under the Directors’ Liability Provision;

•

the particular matter that is being considered as something the
director (rather than the prosecution) might be required to bring
evidence about, or to actually prove or disprove;

•

the evidence that is likely to be available in respect of that matter,
who will readily have access to that evidence, and the difficulty of
adducing evidence and/or proving or disproving that matter;

•

the difference between requiring a director to meet an evidential
onus as opposed to a legal onus of proof (see section 2 of the
document Personal Liability for Corporate Fault – Guidelines for
applying the COAG Principles);

•

the different standards of proof that apply depending on which party
bears the legal onus (see section 2 of the document Personal
Liability for Corporate Fault – Guidelines for applying the COAG
Principles); and

•

fairness to the accused person - noting in particular that accused
persons should generally not bear the burden of proving (or
disproving) a matter if it is a matter which is not peculiarly within their
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own knowledge or in respect of which evidence would not readily be
available to them. 52
3.51 The Guidelines also state:
Absolute liability Directors’ Liability Provisions impose liability on directors
for a corporation’s offence, without any need to prove that the director
satisfied any mental element of the offence (for example, knowledge,
intent or negligence) and without there being any “reasonable steps” type
defences available.
While absolute liability may be imposed on occasions on a corporation, or
as a form of direct liability in appropriate circumstances on a director, such
provisions are an unacceptable form of Directors’ Liability Provision under
the COAG Principles. 53
3.52 The Committee notes that while proposed section 102C is an absolute liability offence
for the terms of Part IIAA of the Criminal Code Act, the inclusion of defences in
proposed subsection 102C(3) arguably means that it is not an ‘absolute liability’
provision under the terms of the COAG Guidelines.
3.53 The Statement of Compatibility with Human Rights states:
This modification of the presumption of innocence is … limited to a
situation where it is evident that there has been a clear and deliberate
intention to engage in criminal conduct by the corporation that is under
the direction of the defendant. In these situations, the answer as to who
is primarily responsible for what may have been a collective decision, will
be peculiarly within the knowledge of the executive officers of the body
corporate.
Reaching beyond the corporate veil in this way sends a message on
behalf of the community that the offences are not merely regulatory
sanctions, with some financial risk to businesses that choose to
deliberately flout the rules, but that executive officers of corporations that
choose to engage in these offences may be personally held liable for
conduct which has the potential to result in great personal harm to
individuals, to businesses, and to the environment. 54
3.54 The Committee wrote to the Minister to seek further information on a range of strict
and absolute liability issues under the Bill (Appendix B) and, regarding the provision
of absolute liability in proposed section 102C, was advised:
I would point out that it is really a fundamentally matter of principle as to
what type of deterrent should apply to an executive officer of a body
corporate to discourage an offence being committed by the body
corporate of which that person has charge – that is whether to impose
absolute liability on an executive office of a body corporate for offences
that have been committed by that body corporate (that has been proven

52

Council of Australian Governments, Personal Liability for Corporate Fault – Guidelines for applying the
COAG Principles, p. 9.
53 Council of Australian Governments, Personal Liability for Corporate Fault – Guidelines for applying the
COAG Principles, p. 5.
54 Statement of Compatibility with Human Rights, Water Legislation Amendment Bill 2018, p. 4,
https://parliament.nt.gov.au/committees/EPSC/60-2018

27

Inquiry into the Water Legislation Amendment Bill 2018

in a court of law). This has been considered appropriate by Government
as necessary to provide a suitable deterrent.
Committee’s Comments
3.55 The Committee draws to the Assembly’s attention that proposed section 102C
imposes liability on an executive officer of body corporate for the offences outlined
above, regardless of any mistake of fact by the executive officer and with the onus
on the defendant of having to prove any of the defences in proposed section 102C
on the balance of probabilities. The Committee also draws the Assembly’s attention
to the justification for this imposition of absolute liability outlined above.

Owners’ and Occupiers’ Liability
3.56 Proposed section 102 makes an occupier of land criminally liable for relevant
offences that occur on the land they occupy or in or around a waterway that is
immediately adjacent to the land. It is a defence to such an offence if the occupier
proves that they took reasonable steps and exercised due diligence to prevent the
commission of the offence.
3.57 Further, proposed section 102A deems the owner of the land to be an occupier unless
the owner proves that the owner at the time was not an occupier and the occupier
was not an employee, agent, licensee, contractor or subcontractor of the owner.
3.58 The relevant offences for these provisions, each of which has a penalty of 500 penalty
units, include:
•

Interfering with a waterway without authorisation (s. 40(1));

•

Breaching a permit to interfere with a waterway (s. 42(1));

•

Taking surface water without authorisation (s. 44(1));

•

Breaching a licence to take surface water (s. 46(1));

•

Doing bore work without authorisation (s. 56(1));

•

Breaching a permit to do bore work (s. 58(1));

•

Taking ground water without authorisation (s. 59(1));

•

Breaching a licence to take ground water (s. 61(1));

•

Recharging an aquifer without authorisation (s. 66(1));

•

Breaching a recharge licence (s. 68(1)).

3.59 Principles similar to the discussion of directors’ liability apply to owners’ and
occupiers’ liability.
Committee’s Comments
3.60 The Committee notes that the National Framework for Compliance and Enforcement
Systems for Water Resource Management states that jurisdictions should adopt
nationally consistent evidentiary aids that will improve the effectiveness and resource
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efficiency of enforcing compliance, including by providing for the liability of
landholders for another person’s actions (for example, employees and contractors)
to ensure that an entitlement owner has responsibility for breaches on their
property. 55
3.61 Having regard to the issues and principles outlined above, the Committee considers
that the reversal of the onus of proof in proposed sections 102 and 102A are justified.

Strict Liability
3.62 Clauses 11, 12, 14, 16, 17, 18, 19, 20, 21, 23, 25, 26, 27, 28, 29, 31, 32, and 35
impose strict liability for offences, most of which have a maximum penalty of 500
penalty units. These offences include:

55

•

Failure to comply with remediation notice (s. 33C(1) – maximum penalty that
may be imposed is the same as the penalty that applies to the offence for which
the remediation notice was issued);

•

Breaching a water investigation permit (s. 37(1));

•

Interfering with a waterway without authorisation (s. 40(1));

•

Breaching a permit to interfere with a waterway (s. 42(1));

•

Taking surface water without authorisation (s. 44(1));

•

Breaching a licence to take surface water (s. 46(1));

•

Doing bore work without a licence (s. 48(1));

•

Breaching a drilling licence (s. 50(1));

•

Failure to provide drilling information or samples (s. 53(2) – maximum penalty:
30 penalty units);

•

Failure to provide information about a bore (s. 55(2) – maximum penalty: 30
penalty units);

•

Doing bore work without authorisation (s. 56(1));

•

Breaching a permit to do bore work (s. 58(1));

•

Taking ground water without authorisation (s. 59(1));

•

Breaching a licence to take ground water (s. 61(1));

•

Recharging an aquifer without authorisation (s. 66(1));

•

Breaching a recharge licence (s. 68(1));

•

Contravention of Controller’s direction notice (s. 71(1) – maximum penalty: 50
penalty units);

Department of Sustainability, Environment, Water, Population and Communities, National Framework for
Compliance and Enforcement Systems for Water Resource Management, Australian Government, March
2012, p. 3.
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•

Contravention of Minister’s notice (s. 96(3) – maximum penalty: 50 penalty
units).

3.63 Clauses 9, 10, 13, 14, 17, 23, 26, 28, 32, 33, 34 and 36 impose offences with strict
liability for some elements of the offence, some of which have a maximum penalty of
1000 penalty units or 2 years imprisonment. These offences include:
•

Disclosure of certain information (s. 27(1) – maximum penalty: 200 penalty
units or 2 years imprisonment);

•

Contravention of a notice or requirement of the Review Panel (s. 31(2) –
maximum penalty: 200 penalty units or 2 years imprisonment);

•

Disclosure of confidential information (s. 39(4) – maximum penalty: 200 penalty
units or 2 years imprisonment);

•

Interfering with a waterway without authorisation (s. 40(3) – maximum penalty:
1000 penalty units or 2 years imprisonment);

•

Taking surface water without authorisation (s. 44(2) – maximum penalty: 1000
penalty units or 2 years imprisonment);

•

Doing bore work without a licence (s. 48(2) – maximum penalty: 1000 penalty
units or 2 years imprisonment);

•

Doing bore work without authorisation (s. 56(2) – maximum penalty: 1000
penalty units or 2 years imprisonment);

•

Taking ground water without authorisation (s. 59(2) – maximum penalty: 1000
penalty units or 2 years imprisonment);

•

Recharging an aquifer without authorisation (s. 66(2) – maximum penalty: 1000
penalty units or 2 years imprisonment);

•

Interference with works without authorisation (s. 79(3) – maximum penalty: 200
penalty units or 2 years imprisonment);

•

Use bore where costs are borne by Territory (s. 81(1) – maximum penalty: 50
penalty units);

•

Contravene Controller’s section 88 notice (s. 88(3) – maximum penalty: 50
penalty units);

•

Destruction of works (s. 98(1) – maximum penalty: 100 penalty units);

•

Wasting water (s. 100(1) – maximum penalty: 50 penalty units);

•

Obstructing an authorised officer (s. 101(1) – maximum penalty: 200 penalty
units or imprisonment for 2 years).

3.64 The Senate Standing Committee for the Scrutiny of Bills in its report on Application
of Absolute and Strict Liability Offences in Commonwealth Legislation outlined a
number of principles in relation to strict and absolute liability, the first of which was:
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Fault liability is one of the most fundamental protections of criminal law;
to exclude this protection is a serious matter. 56
3.65 Drawing on those principles, the Guide to Framing Commonwealth Offences,
Infringement Notices and Enforcement Powers states:
Applying strict or absolute liability to a particular physical element
Applying strict or absolute liability to a particular physical element of an
offence may be justified where one of the following applies.
•

Requiring proof of fault of the particular element to which strict or
absolute liability applies would undermine deterrence, and there are
legitimate grounds for penalising persons lacking ‘fault’ in respect of
that element. In the case of absolute liability, there should also be
legitimate grounds for penalising a person who made a reasonable
mistake of fact in respect of that element.

•

The element is a jurisdictional element rather than one going to the
essence of the offence. Absolute liability should apply to
jurisdictional elements…

Applying strict or absolute liability to all physical elements
Application of strict or absolute liability to all physical elements of an
offence is generally only considered appropriate where all of the following
apply.
•

The offence is not punishable by imprisonment.

•

The offence is punishable by a fine of up to:
o

60 penalty units for an individual (300 for a body corporate)
in the case of strict liability, or

o

10 penalty units for an individual (50 for a body corporate)
in the case of absolute liability. [A higher maximum fine
may be used where the commission of the offence will
pose a serious and immediate threat to public health,
safety or the environment]

•

The punishment of offences not involving fault is likely to
significantly enhance the effectiveness of the enforcement regime
in deterring certain conduct.

•

There are legitimate grounds for penalising persons lacking fault; for
example, because he or she will be placed on notice to guard
against the possibility of any contravention. If imposing absolute
liability, there should also be legitimate grounds for penalising a
person who made a reasonable mistake of fact. 57

Committee’s Comments
3.66 The Committee considers that whenever strict or absolute liability is proposed, a
justification for the lack of a fault element should be provided to the Assembly. This

56
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may be done in the Statement of Compatibility with Human Rights. The Senate
Scrutiny of Bills Committee’s principles and the guidelines outlined above provide a
useful framework for setting out that justification.
3.67 The Statement of Compatibility with Human Rights for the Bill discusses the
imposition of strict liability. However, the Committee does not agree with the
reasoning in that statement, which says:
When a strict liability provision is deemed reasonable, necessary and
proportionate for the object of sustainable use of water resource, it is
concluded that it does not impact on the presumption of innocence to the
detriment of a defendant. 58
3.68 Any imposition of strict or absolute liability erodes the presumption of innocence and
is thereby to the detriment of a defendant. While the detrimental effect of reversing
the presumption of innocence may be justified if it is reasonable, necessary and
proportionate for a legitimate objective, such justification does not mean that the
detrimental effect does not exist.
3.69 In response to questions from the Committee, the Minister provided further
information for the reasons for the imposition of strict liability for the various offences
under the Bill.
3.70 The Committee draws to the Assembly’s attention the strict liability offences listed
above and the reasons for imposing strict liability outlined in the Minister’s letter
(Appendix B).

Future Legislative Reforms
3.71 The majority of submitters expressed concerns that the proposed amendments only
address a fraction of the recommendations from the Final Report of the Scientific
Inquiry into Hydraulic Fracturing in the Northern Territory. On 17 April 2018, the
government accepted all of the recommendations from the Fracking Inquiry and has
developed an implementation plan to give effect to the recommendations. 59
3.72 As previously noted, the initial drafting instructions were authorised well in advance
of the release of the recommendations from the Fracking Inquiry. As such, the Bill
was not intended to address the majority of the recommendations, with the exception
of recommendation 7.1 which relates to requiring gas companies to obtain water
extraction licences under the Water Act.
3.73 The Department advised the Committee that the:
Government has approved drafting instructions for several Bills to amend
the Water Act and drafting is underway. These are Bills to:
•

incorporate the recommendations of the Final Report of the
Scientific Inquiry into Hydraulic Fracturing in the Northern Territory,

58
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currently known as the Water Amendment (Hydraulic Fracturing) Bill
2018
•

undertake minor amendments to improve administrative
efficiencies, currently known as the Water Amendment Bill 2018

•

establish Strategic Aboriginal Water Reserves, currently known as
the Water Amendment (Strategic Water Reserves) Bill 2019.

At the present time, there is no finally agreed timing or sequencing of
these Bills for introduction; that will be determined by Government closer
to introduction. 60
Committee’s Comments
3.74 It is evident that many of the submitters believed that the Bill was intended to
implement the recommendations from the Fracking Inquiry that related to water
regulation, and submitters criticised the Bill for its failure to address a number of
recommendations. As the Department has clearly explained, the Bill is only one
component of a broader ongoing regulatory reform program.
3.75 While the Committee recognises that many of the submitters’ comments were outside
the scope of this Bill, it acknowledges that the specific purpose of the Bill may not
have been clear to stakeholders and the public. As such, the Committee suggests
that the government consider providing a more comprehensive explanation when
introducing Bills into the Legislative Assembly, in particular when only one component
of a broader reform is underway.
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APPLYING WATER EXTRACTION LICENSING TO MINING AND PETROLEUM ACTIVITIES
2018
July

Aug

Sept

2019
Oct

Nov

Dec

Jan

Feb

Mar

Apr

May

June

July

Aug

Sept

Oct

Nov

Dec

2020 onwards

Unconventional petroleum activities
An unconventional petroleum activity applies well stimulation techniques and must have an approved environmental management plan. The Water Act and Regulations will apply from 1 January 2019.
DENR publishes Notices of Decision, Statements of Decisions and issues licences from 1 April 2019 onwards.
DENR assesses and lodges licence applications, advertises Notices of Intention and prepares Notices and Statements of Decision and draft licences.
DENR contacts projects requiring water extraction licences after 31 March 2019.
DENR contacts projects
DENR assesses and lodges licence applications,
needing water extraction
advertises Notices of Intention and prepares
licences before 1 April
Notices and Statements of Decision and licences.
2019.

DENR publishes Notices and
Statements of Decision and issues
licences before 1 April 2019.

DPIR approves environment management plans for projects starting after 31 March 2019.
DPIR approves environment management plans for projects starting before 1 April 2019.
DENR and DPIR monitor applications for approval of environment management plans and identify projects that will require Water Act licensing and/or permitting from 1 January 2019 onwards and synchronise administrative actions and scheduling of future
authorisations required under the Water Act and Petroleum Act.
Current mining activities and current conventional petroleum activities
A current mining activity must have an approved mining management plan, or the application for approval must be accepted, by or on 30 June 2019. The Water Act and Regulations do not apply for the term of the approved plan.
A current conventional petroleum activity does not employ well stimulation techniques and must have an approved environment management plan, or the application for approval must be accepted, by or
on 30 June 2019. The Water Act and Regulations do not apply for the term of the approved plan.
DENR publishes Notices and Statements of Decision and issues licences in conjunction with
approvals for mining management plans and environment management plans starting from 1
July 2019 onwards.
DENR informs all current projects of
proposed changes to the Water Act
and Regulations.

DENR assesses and lodges licence applications, advertises Notices of Intention and prepares Notices and Statements of Decision and licences.
DENR contacts all projects that will require water extraction licences after their approved mining management and environmental management plans expire from 1 July 2019 onwards.

Future mining activities and future conventional petroleum activities
A future mining activity will have had the application for approval of its mining management plan accepted after 30 June 2019. The Water Act and Regulations will apply from the start of the approved plan.
A future conventional petroleum activity will not employ well stimulation techniques and will have had the application for approval of its environment management plan accepted after 30 June 2019. The Water Act and Regulations will apply from the
start of the plan.
DPIR accepts and approves mining management plans and environmental management plans
for projects starting after 30 June 2019.
DENR publishes Notices and Statements of Decision and issues licences in
conjunction with approvals for mining management plans and environment
management plans starting after 30 June 2019.
DENR assesses and lodges licence applications, advertises Notices of Intention and prepares
Notices and Statements of Decision and licences for projects starting after 30 June 2019.
DENR and DPIR synchronise administrative actions and scheduling of future authorisations required from 1 July 2019 onwards under the Water Act, Mining
Management Act and Petroleum Act.
DENR and DPIR monitor applications for approval of mining management plans and environment management plans and identify projects that will require Water Act licensing
and/or permitting from 1 July 2019 onwards.
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Appendix C: Submissions Received and Public Briefing
Submissions Received
1. Minerals Council of Australia – Northern Territory Division
2. Association of Mining and Exploration Companies
3. Russ – Katherine Resident
4. Heidi Jennings
5. Proforma submission A (421 submissions received)
6. Proforma submission B (3 submissions received)
7. Environmental Defenders Office NT
8. Environment Institute of Australia and New Zealand
9. Justin Tutty
10. Lock the Gate Alliance
11. Arid Lands Environment Centre and Environment Centre NT
12. Esther Nunn and Ochre Turner
13. Australian Petroleum Production and Exploration Association
14. Grusha Leeman
15. Rosalie Schultz
16. Domonique Jacobs
17. Luke Ford
18. Darren Turner
19. Northern Territory Cattlemen’s Association
20. NT Greens
Public Briefing – Darwin: 3 October 2018
•

Ms Joanne Townsend: Chief Executive Officer, Department of Environment and Natural
Resources
Ms Christine Long: Executive Director, Water Resources Division, Department of
Environment and Natural Resources
Mr Ian Smith: Director, Legislation Reform, Department of Environment and Natural
Resources

Note: Copies of the submissions, public briefing transcript and the Department of
Environment and Natural Resources’ tabled paper are available at:
https://parliament.nt.gov.au/committees/EPSC/60-2018
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