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1.

Historical Overview

The National Water Commission recommended inclusion of water use by mining and
petroleum activities into water legislation as early as 2014. The 2018 Productivity
Commission review of the progress of the National Water Initiative continued this
recommendation. In several but not all other Australian jurisdictions, water Acts
already apply to water use by mining and petroleum operators.
The intention to include water use by mining and petroleum activities in the Northern
Territory Water Act was first announced in November 2015 by the then Chief
Minister; however, little progress was made in that term of government due to later
machinery of government changes.
The Territory Government’s 2016 Sustainable Water Use Policy called for these
industry sectors to be treated like other water users by having to apply for water
extraction licences and for their water use to be taken into account in the
consumptive pool in water allocation plans. This then became a Territory
Government Election Commitment.
2.

Other Legislative Reforms

Government has approved drafting instructions for several Bills to amend the Water
Act and drafting is underway. These are Bills to:
•

incorporate the recommendations of the Final Report of the Scientific Inquiry
into Hydraulic Fracturing in the Northern Territory, currently known as the Water
Amendment (Hydraulic Fracturing) Bill 2018

•

undertake minor amendments to improve administrative efficiencies, currently
known as the Water Amendment Bill 2018

•

establish Strategic Aboriginal Water Reserves, currently known as the Water
Amendment (Strategic Water Reserves) Bill 2019.

At the present time, there is no finally agreed timing or sequencing of these Bills for
introduction; that will be determined by Government closer to introduction.
This is against a concurrent backdrop of environmental assessment and regulatory
reform that will see the Water Act amended in the area of waste discharge and
pollution control regulation as will be outlined further.
3.

Scope

The scope of Serial 60 is the context in which the department and other agencies
have been developing the Bill and creates the context for considering the matters
raised in the submissions that have been received. There is no overlap in scope
between Serial 60 and the Bills to amend the Water Act that are currently in
preparation (that is, being drafted).

Department of Environment and Natural Resources
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First drafting authorisation
Approval to prepare drafting instructions for Serial 60 was given on 16 May 2017.
These drafting instructions were developed over the course of 2017 and were
approved on 30 January 2018, after which drafting of Serial 60 commenced.
The proposed changes to the Water Act that were authorised through these drafting
instructions and which are now reflected in Serial 60 were to:
•

repeal those sections that prevent the Act applying to water use by mining and
petroleum activities;

•

update offences and penalties for compliance with industry best practice; and

•

make other amendments to ensure clarity in the administration of the Water
Act, Mineral Titles Act, Mining Management Act and Petroleum Act.

In authorising these changes to the Act, the term ‘water use’ was taken to mean
interfering with waterways, taking surface water or ground water, doing water bore
work and recharging aquifers.
Waste discharge and pollution control
At the same time, waste discharge and pollution control measures were determined
to be out of scope. This was because these measures are part of a larger review of
environment protection legislation and at some time in the future they will be
removed from the Water Act and replaced by an overarching piece of legislation that
regulates all waste discharge and licensing.
For mining and petroleum activities, authorisations under the relevant mining and
petroleum regulatory frameworks cover on-site waste discharge and pollution control
measures. These are administered by the Department of Primary Industry and
Resources. Off-site impact of waste discharge is covered by the Water Act and
administered by the Environment Division of the department.
Second drafting authorisation
The timing of the initial approval to prepare Serial 60 meant that it was too early to
cover the recommendations in the Final Report of the Scientific Inquiry into Hydraulic
Fracturing in the Northern Territory (the Inquiry Report) which were accepted by
Government on 17 April 2018.
Additional drafting instructions were subsequently authorised for Serial 60, that were
consistent with recommendation 7.1 and the timing requirements in Table 16.1 in the
Inquiry Report. Provisions were then added to the transition provisions in Serial 60 to
establish that the amended Water Act would apply immediately to petroleum
activities that use hydraulic fracturing techniques. For all mining activities and all
other petroleum activities, the amended Water Act would apply on and from
6 months after commencement.

Department of Environment and Natural Resources
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Key points - drafting
The key points specifically in regard to the Water Act and the authorised
amendments to be provided through Serial 60 were:
•

Sections 7(1) and 7(3) of the current Water Act prevent it applying to water use
by mining and petroleum activities. Repealing those sections will remove that
limitation.

•

Twenty-eight sections of the current Water Act deal with offences directly
arising from or associated with water use. These were established in 1992
when the Act commenced and are no longer contemporary. In particular, they
do not comply with Part IIAA of the Criminal Code Act.

•

The current penalties associated with these offences are, almost without
exception, the lowest in Australia. Currently, the average penalty across the
Water Act is around $3,000 compared with $64,000 across similar Acts in all
other jurisdictions. A comparison table is listed at Attachment 1.

•

Industry best practice means, firstly, that the offences will comply with Part IIAA
of the Criminal Code Act by clearly specifying the elements of each offence and
the nature of criminal liability, if any, applying to each element. In addition, the
offences will encompass the full range considered necessary for water use
regulation under national policy guidelines and as reflected in the most modern
water resource management legislation in Australia.

•

Secondly, best practice means that penalties will provide effective deterrence
against illegal water use and reflect the value the community places on
protecting water resources against illegal use.

•

Finally, best practice means giving regulators flexibility to deal most efficiently
with breaches of the Act, through remediation notices and infringement notices,
rather than relying solely on Court action, incurring high costs and small
monetary fine values, as is the case in the current Water Act.

4.

Summary of Provisions

A brief summary of the effect of Serial 60 is outlined below:
4.1. Repeal of sections 7(1) and 7(3)
•

Section 7(1) prevents the Water Act regulating interference and
obstruction of waterways by mining and petroleum activities.

•

Section 7(3) prevents the Act regulating mining and petroleum activities
constructing works on waterways, taking surface water and groundwater,
drilling water bores and recharging aquifers.

•

Sections 7(1) and 7(3) together mean that the Act cannot be applied to
‘water use’ by mining and petroleum activities.

Department of Environment and Natural Resources
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•

Repealing both these sections means that ‘water use’ by mining activities
and petroleum activities will be regulated in the same way as everyone
else and every other industry in the Territory.

4.2. Redrafting of Offences
•

28 current offence provisions associated with ‘water use’ have been
rewritten so that they comply with PartIIAA of the Criminal Code Act.

•

6 new ‘water use’ offence provisions have been added to the Act and
comply with Part IIAA of the Criminal Code.

•

In accordance with Part IIAA of the Criminal Code, the discrete elements
of all ‘water use’ offences are clearly specified, and criminal liability
assigned where appropriate.

•

Defences against prosecution are now provided for the majority of these
offences, with burden of proof carried by defendants.

4.3. New Regulatory Methods
•

The existing power to direct remediation (limited to interference with or
obstruction of waterways) will be extended to cover all ‘water use’
offences for more effective regulatory action.

•

Similarly, the new infringement notice scheme to be introduced through
the Water Regulations will improve regulatory efficiency.

•

Clearer provisions for the Courts to impose additional penalties for
continuing offences, or make additional orders upon findings of guilt, and
guidance on matters that must be taken into account by the Courts when
setting penalties will complete a modern ‘regulatory toolkit’ under the
amended Water Act.

4.4. Updating of Penalties
•

Penalties for offences (excluding waste discharge and pollution offences)
in the current Water Act are – almost without exception –the lowest in
Australia. The Water Act average is $3,000 compared with average
$63,000 for all other jurisdictions.

•

Current standings for the maximum penalties for unauthorised surface
water extraction are: Northern Territory $2,310; Australian Capital
Territory $7,500; Victoria $9,500; Western Australia $10,000; South
Australia $35,000; Tasmania $78,500; Queensland $210,000; and New
South Wales $247,500.

•

On amendment to the Water Act, the standings will be: Australian Capital
Territory $7,500; Victoria $9,500; Western Australia $10,000; South
Australia $35,000; Tasmania $78,500; Northern Territory $154,000;
Queensland $210,000; and New South Wales $247,500.

Department of Environment and Natural Resources
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4.5. Consequential Amendments

5.

•

Water Act: bore, bore work, interfere with waterway, mining activity,
petroleum activity, remediation notice, mining activity beneficial use, and
petroleum activity beneficial use definitions are amended or added.

•

Mineral Titles Act: ‘water use’ rights will be subject to the Water Act.

•

Mining Management Act: approval of new and amended mining
management plans will require the Minister to be satisfied that existing
water rights in the vicinity of proposed mining activities will be protected.

•

Petroleum Act: petroleum well redefined to clarify it is not regulated by
the Water Act; ‘water use’ rights are subject to the Water Act.

•

Fines and Penalties (Recovery) Regulations: will recognise the Water Act.

Responses to Submissions

Serial 60 was introduced into the Legislative Assembly on 22 August 2018 and made
available on the Economic Policy Scrutiny Committee’s website, with submissions
closing on 19 September 2018.
The department appreciates the time taken by those who made submissions for the
Committee’s consideration. The matters raised in each submission are listed in
Attachment 2.
When taken as a whole, several key themes can be derived from the submissions.
Each of these themes is identified in Attachment 3 and listed below. Attachment 3
provides the Committee with an analysis of Serial 60 against each theme.
5.1. Burden of Proof
Refer Attachment 4, page 3.
5.2. Legal Clarifications
Refer Attachment 4, page 4.
5.3. Penalties
Refer Attachment 4, page 5.
5.4. Hydraulic Fracturing Definition
Refer Attachment 4, page 6.
5.5. Transition Arrangements
Refer Attachment 4, page 6.
5.6. Miscellaneous
Refer Attachment 4, page 7.

Department of Environment and Natural Resources
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6.

Implementation Arrangements

When the Government approved introduction of Serial 60, it also approved a Joint
Implementation Policy (Attachment 4) between the department and the Department
of Primary Industry and Resources. This is a procedural document which outlines
how the two departments will work together to ensure that a successful transition in
applying the Water Act to mining and petroleum activities is achieved.
On page 8 of Attachment 4, the transitional arrangements are presented, using a
notional commencement date in January 2019 (commencement is of course
currently undefined). This shows three arrangements for implementation.
At the top is that for unconventional petroleum activities related to hydraulic
fracturing, for which application of the Act and the requirement to obtain water
extraction licences is immediate upon commencement.
Below that is the arrangement for current mining activities and conventional
petroleum activities which have existing authorisations or for which applications for
authorisation have been accepted for assessment under the relevant legislation.
Those authorisations will allow for lawful water extraction under mining or petroleum
legislation and regulation to continue for the term of the authorisations. The two
departments will work together in assessing proposals that fall into this category.
At the bottom is the arrangement for future mining activities and future conventional
petroleum activities which will need to apply for water extraction licences (if relevant)
concurrently with their applications for approval of mining management plans and
environment management plans.
This Implementation Policy has been provided to the Committee as it is a critical
element in successfully implementing the revised Water Act.

Department of Environment and Natural Resources
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ATTACHMENTS
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Penalties – Comparison Table
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Submitter Comments – DENR Responses - not
attached

3.

Overview and Analysis of Submissions Received

4.

Implementation Policy - DENR/DPIR
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Prohibition of unlicensed drillers

Breach of term or condition of (drilling) licence
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Prohibition of unlawful construction, &c. (of bores)

Breach of term or condition of (bore construction)
permit

Prohibition of unlicensed extraction of ground water

Breach of term or condition of licence (to take ground
water)

Prohibition of unlicensed recharge

Breach of term or condition of licence (to recharge
aquifer)

Contravene water obstruction abatement notice

Contravention of notice (under s70 in regard to use,
etc. of bore)

Fail to comply with water restriction notice

Obstruction of officers, &c.

False or misleading information

Confidentiality

Destruction of works

Prohibition of waste

Fail to comply with notice requiring records, etc.

Disclose confidential mining/petroleum information

Use of bore where costs borne by Territory
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Breach of term or condition of (water investigation)
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Undertake unauthorised development works

Interfere with supply and drainage
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NT Water Act - Proposed
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$3,171
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$9,514
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VIC
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$3,140
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$1,570
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$63,075
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$210,000

$21,000

$210,000

$6,308

$63,075
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WA

$10,000

$5,000
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$7,500
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Recovery

$5,000

$7,500
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$7,500
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$7,500
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$15,000

ACT

$2,000

$10,000

$2,500

$10,000

$2,500

$10,000

$1,000

$10,000

$2,500

$10,000

$2,000

$10,000

WA

Current Penalties - Other Jurisdictions

$71,737

$63,523

ALL

$3,171

$7,850

$13,408

$125,336
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$7,783
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$48,442

$85,815
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$84,754

$100,400

$85,529

$84,359

$85,431

$46,360

$77,796

$5,860

$25,505

$56,807

$84,359

$85,431

$88,900

$78,867
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ATTACHMENT 1

ATTACHMENT 2
Water Legislation Amendment Bill 2018 (Serial 60)
Submissions Received by Economic Policy Scrutiny Committee
Submitter Comments
and Responses by the Department of Environment and Natural
Resources

As permission was not obtained from the affected parties to publicly
release the material contained in Attachment 2, the Department of
Environment and Natural Resources asked the Economic Policy
Scrutiny Committee to redact it.
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ATTACHMENT 3
WATER LEGISLATION AMENDMENT BILL 2018 (SERIAL 60)
OVERVIEW AND ANALYSIS OF SUBMISSIONS RECEIVED
SUBMISSIONS
In response to the call made by the Economic Policy Scrutiny Committee, 442 submissions were received on
the proposed Water Legislation Amendment Bill (the Bill or Serial 60); comprising:
•

3 from mining and petroleum industry sectors (#1, #2, #13);

•

4 from environmental groups/interests (#7, #8, #10, #11);

•

421 from individuals using a Proforma A (#5);

•

3 from individuals using a Proforma B (#6);

•

7 from individual members of the public (#3, #4, #9, #12, #14, #15, #16, #17, #18); and

•

2 from other interests (#19, #20).

COMMENTS IN SUPPORT
Support for the Bill was directly expressed in 7 submissions:
1.
2.
3.
4.
5.

6.
7.

“ … understands and supports … bringing the mining and petroleum industries into line with other
water-using industries ... under the amended Water Act “(#1 Minerals Council of Australia NT Division)
“ … vital that this Bill pass the Legislative Assembly in a timely manner to facilitate significant private
sector investment “(#13 Australian Association of Petroleum Production & Exploration Association Ltd)
“On the whole, EDONT supports the Bill subject to our comments and suggested amendments “ (#7
Environmental Defenders Office NT)
“We support the amendment in principle … “ (#8 Environment Institute of Australia and New Zealand)
“Overall, we welcome the update to the Act to remove an exemption for mining and petroleum in
section 15 … (and) … acknowledge improvements … including by introducing strict liability offences
and reversing the burden of proof. “(#10 Lock the Gate Alliance)
“ … I support the inclusion of mining and petroleum companies and the significant increases in
penalties … “ (#15 Dr Rosalie Schultz, FRACGP, FARGP, FAFPHM)
“ ... the NTCA is pleased with the inclusion of a defence to prosecution … (at) Section 56 … to allow for
the urgent drilling of bores in circumstances which without the urgent access to groundwater could or
would result in adverse public health and animal welfare outcomes. “ (#19 Northern Territory
Cattlemen’s Association)

COMMENTS RELATING TO OUT OF SCOPE MATTERS
A significant number of submissions included comments concerning two matters that lie outside of the
approved scope of the Bill:
•

Retaining sections 7(2) and 7(4) from the Water Act, which prevent the Act applying to waste
discharges and pollution within mining and petroleum sites (#4, #5, #6, #7, #8, #9, #10, #11, #12, #14,
#16, #18); and

•

Implementing all relevant recommendations in Chapter 7 of the Final Report of the Scientific Inquiry
into Hydraulic Fracturing in the Northern Territory (#4, #5, #6, #9, #10, #11, #14, #20)

When approving the scope of Bill, Government agreed that sections 7(2) and 7(4) of the Water Act will
continue to regulate waste discharges and pollution leaving mining and petroleum sites until the new
environmental protection Act is established.

Attachment 3

1

Also, the recommendations from the Final Report of the Scientific Inquiry into Hydraulic Fracturing in the
Northern Territory (Inquiry Report) will be incorporated into the Water Act under a separate Bill that will be
introduced in the near future.
Comments on other matters that are also outside the scope of the Bill were also received. These other
matters should be addressed during the planned comprehensive public consultation on a broader array of
water reform topics that will occur during 2019. These comments covered the following range of matters:
•

Will the amended legislation include offences and penalties to protect mining explorers’ monitoring
bores from interference (#1)

•

Concerned that unless (significant) water extraction for mining activities is adequately addressed as
part of EIS processes, a water extraction licence is viewed as a fait accompli: it should be
assessed/licensed/permitted as part of the primary environmental approval (#8)

•

It is concerning that there is no clear legislative process for charging for water used by mining and
petroleum industries (#11)

•

Legality to manage/stop risks to sustainability, human rights and natural biodiversity should be
implemented to prevent companies suing (#4)

•

It is detrimental (sic) the Bill ensures the purpose of the Act is to ‘protect the safety, health and
wellbeing of Territorians, the water and the land’ (#4)

•

The opportunity has not been taken to address long standing criticisms of the water allocation planning
process and unchecked powers of the Controller of Water; and there is no recognition of recent
failures of the Act to guard against inappropriate extra-procedural licensing for extraction and waste
discharge (#9)

•

Rather than relying on exemptions declared under section 47 of the Water Act, the Water Regulations
should be amended to remove the need for grant of permits under the Act for drilling, construction
and maintenance of stock and domestic bores on pastoral properties (#ntca)

•

Reserves of water must be set aside for First Nation People for their consideration and as water rights
for communities, for their homelands and for their natural areas at their discretion (#greens)

•

All allocations must allow for reserves and sustainable supply and that sustainability must be part of
the Water Act (#greens)

•

All water users and waste discharges must be treated equally in paying for uses and discharges
(#greens)

•

Commercial endeavours should pay more because they profit from a communal resource (#greens)

Comments were also received on matters that will be addressed in the lead up to and following the passage
of the Bill through planned stakeholder communications and the joint DENR-DPIR Implementation Policy:
Applying the Water Act to Mining and Petroleum Activities, as approved by Government. Targeted
communication and implementation activities will allay the concerns expressed in the following comments
that were submitted:
•

Uncertain about impact on planning and on day-to-day operations of mineral developments (#1)

•

Concerned about reforms until amended Act and Regulations are tested and recommend performance
review after 1 year (#1)

•

Concerned at possibility of duplicate reporting on water use to DENR & DPIR (#1)

•

Concerned at statutory time frames for water extraction licensing decisions (#1

•

Will planning and allocations under the Act recognise that miners can use lower quality water not
sought by other users (#1)

•

Additional layer of red tape will result in higher cost to industry (#2)

•

Inclusion of a water extraction licence is duplicative of the EPA and DPIR approvals required before a
mine can proceed (#2)
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•

Unclear how the additional layer of licensing and DENR will improve environmental outcomes (#2)

•

Water is often a “hindrance” in mining exploration and operations (#2)

•

Mineral exploration is small scale shorter time-frame operation (#2)

•

Water extraction licences for industry should be accessible to the public (#11).

COMMENTS RELATING TO MATTERS IN SCOPE
Comments relating directly to the Bill and the Department’s responses are as follow:
1. BURDEN OF PROOF
The majority of the new offences proposed in the Bill place the onus on a defendant to prove that the
defendant took reasonable steps and exercised due diligence to prevent the commission of the offence.
Submitter Comments:
•

Fundamentally opposed to reversal of burden of proof (#2).

•

Reverse onus of proof provisions for strict liability offences go beyond HFI Final Report (Final Report)
recommendation 14.32 (#13).

DENR Response:
•

Reversing the burden of proof is considered appropriate considering the capability of a small
regulatory force to police the remote and extended reaches of the NT.

•

Prosecutions are unlikely to be raised if it is understood that alleged offenders could prove they had
taken reasonable steps and exercised due diligence etc.

•

The Inquiry Report was completed and endorsed too late for comprehensive inclusion in the Bill.

2. LEGAL CLARIFICATIONS
Submitter Comments:
•

Evidence” provisions do not expressly provide for rebuttal [e.g. new section 40(8)] and should allow
the accused to rebut the statutory presumption as contemplated in the Inquiry Report (#13).

•

“Evidence” provisions are insufficiently precise for criminal proceedings compared to examples given in
the Inquiry Report and new sections 40(8), 59(6) and 66(6) should be removed (#13).

DENR Response:
•

There is no need to expressly provide a right of ‘rebuttal’ in sections 40(8), 59(6), and 66(6).

•

The defence has this right unless expressly abolished – which the Bill does not do.

•

These provisions deal with prima facie evidence only, which is open to rebuttal by defendants bringing
counter evidence that is only available from their own knowledge. Given the nature of the offences,
the remoteness of most ‘water users’, a small regulatory force and the prosecution still having to prove
the offence beyond reasonable doubt, these provisions are considered appropriate.

Submitter Comments:
•

The elements of the offences should be more clearly articulated. In particular, the elements of the
absolute liability offences for executive officers should be more clearly articulated (#13)

•

In particular the elements of the offences at sections 98 and 99 should be more clearly articulated.
Guidance or thresholds should be given on the meanings of “diminish”, “materially diminish”,
“reckless” and “enjoyment” (#13)
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DENR Response:
•

All offences have been brought into compliance with Part IIAA of the NT Criminal Code Act which
means the elements of all offences are clearly articulated for criminal proceedings and due diligence
assessments.

•

DENR will establish guidelines both for internal administrative purposes and for broader public
understanding.

•

It should be noted that sections 98 and 99 in particular will provide protection from third party
interference to water extraction licences and authorised water monitoring infrastructure held and
operated by mining and petroleum activities.

Submitter Comments:
•

We request that the Committee reconsider wording providing for a ‘took reasonable steps’ defence to
several offences – to include ‘compliance with the relevant law’; and where there is non-compliance
there should be enforcement (#10).

•

Alternatively, different penalties could apply where the company or person made attempts to prevent
the offence occurring (#10).

DENR Response:
•

The defence is ‘taking reasonable steps and exercising due diligence’.

•

The defence provided is reasonable and allows extenuating circumstance for non-compliance to be
considered on a case by case basis.

•

New section 105C .gives the court discretion to consider penalties on a case by case basis and taking
these factors into account.

Submitter Comment:
•

Unreasonable to be presumed guilty prior to entering an area (#2).

DENR Response:
•

This concern is understood to arise from the definition of ‘occupier’ and the liability under new
section102 whereby a land occupier may also be guilty of an offence committed by another person on
the land.

•

This liability carried by a land occupier (and owner) is considered appropriate, given the ‘duty of care’
established by new section 102(1) and ‘standard’ defence to prosecution given in new section 102(3).

Submitter Comment:
•

It is unclear if the definition of occupier includes all petroleum tenure holders or just the operator
(#13).

•

It is unclear if all petroleum tenure holders need to hold Water Act authorisations or if it is just the
operator (#13).

•

Clarity is needed on liabilities when the petroleum tenure is held by several persons and the Water Act
authorisation is held by only one of the tenure holders or by the operator (#13).

DENR Response:
•

If tenure holders are entitled to occupy the land then they are occupiers for the purpose of the Act –
both when they physically occupy the land and when they do not.

•

If operators are entitled to occupy the land (e.g. by lawful arrangement with the tenure holder) then
they are occupiers for the purpose of the Act - both when they physically occupy the land and when
they do not.

Attachment 3

4

•

Water Act authorisations can be held by the petroleum tenure holder or by an operator authorised by
the tenure holder. They can also be held jointly by the tenure holder and operator if that is their
preference.

•

The holders of Water Act authorisations must have legal right of access to the land associated with the
authorisation.

•

The holder of a Water Act authorisation definitely carries liability for contravention of the
authorisation.

•

Tenure holders who do not hold a Water Act authorisation carry liability as land occupiers for
contravention of the Act on the tenure land by an operator authorised to occupy the tenure area by
the tenure holder – subject to the defences available to the tenure holder as an occupier in these
circumstances.

•

Tenure holders who do not hold a Water Act authorisation carry liability as land occupiers for
contravention of the Act by an operator or other tenure holder authorised to occupy the tenure area–
subject to the defences available to the tenure holder as an occupier in these circumstances.

Submitter Comment:
•

Civil offences apply to ‘a person’ which could be an operator, petroleum tenure holder or both.
Criminal offences apply to the occupier and the executive officer of an occupier – and clarity on the
definition of occupier is important (#13).

DENR Response:
•

Water Act offences are all considered to be criminal offences.

•

The Bill proposes a new clearer definition of term occupier for section 4 of the Water Act:
a)
a person occupying the land (under whatever title or permission, or without title or permission);
or
b)
a person entitled to occupy the land, whether or not the person is actually occupying the land.

3. PENALTIES
Submitter Comments:
•

All penalty units should be much higher than proposed – at least equivalent to $1,000,000 (#4).

•

The penalties should be at least 10 times what is proposed – more like what they have currently in
NSW (#5).

•

We consider that the update penalties remain well below best practice and observe that the penalties
in Qld and NSW are almost double those proposed in the Bill, and submit that the penalties must be
significantly increased (#7).

•

The proposed new penalties fall well below those available in other jurisdictions (#10).

•

The penalties proposed in the Bill are too small compared to other jurisdictions and should be
increased to ensure they will operate as an effective deterrent to offending under the Act (#11).

•

The increased penalties do not bring the NT into line with other jurisdictions (#9).

•

Penalties need to be at least brought into line with standards in other jurisdictions and made an order
of magnitude larger (#14).

DENR Response:
•

New penalties will rank third highest, behind Queensland and New South Wales only, having come
from absolute lowest.

•

Circumstances in the Northern Territory are not considered to warrant higher penalties than proposed,
particularly given the clearer and extensive assignment of criminal liabilities and the possibility that
‘water use’ offences committed by or in association with mining and petroleum activities may be
prosecuted simultaneously under the Water Act, Mining Management Act and Petroleum Act.
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4. HYDRAULIC FRACTURING DEFINITION
Submitter Comments:
•

The definition of hydraulic fracturing needs to be updated to mean “the process of injecting fluid at
high pressure into a hole in the ground to extract petroleum resources and hydrocarbons from
subterranean rock” (#5).

•

We recommend the definition of hydraulic fracturing should not be limited to extraction of ‘shale gas’
and should capture any hydrocarbon (gas, oil) that is subject to the process of hydraulic fracturing.(#7).

•

The definition of hydraulic fracturing should be amended to mean “the process of injecting fluid at high
pressure into a hole in the ground to extract petroleum resources and hydrocarbons from
subterranean rock” (#10).

•

The definition of hydraulic fracturing should be broadened: well stimulation is utilised in non-shale
source rocks (#11).

•

The definition of hydraulic fracturing should be broadened to mean “the process of injecting fluid at
high pressure into a hole in the ground to extract petroleum resources and hydrocarbons from
subterranean rock” (#11).

•

The definition of hydraulic fracturing should be “the process of injecting fluid at high pressure into a
hole in the ground to extract petroleum resources and hydrocarbons from subterranean rock” (#14).

DENR Response:
•

This definition has one purpose – it is purely for the purposes of section 113 in the transition
arrangements – in order to ensure that Water Act licences and permits will be required for activities
associated with hydraulic fracturing immediately upon commencement of the Water Legislation
Amendment Act 2018; in line with Government policy arising from the Inquiry Report.

5. TRANSITION ARRANGEMENTS
Submitter Comments:
•

Section 113 should be clarified to make it explicit that all existing activities will transition to the new
Act as their EMPs and MMPs are renewed and that there should be a maximum time-frame of 2 years
from commencement of the amended Act for existing activities to transition to the new
framework (#7).

•

This belated arrival to 21st century environmental law reform explicitly exempts, in section 113,
activities which began, or were applied for, before these amendments (#9).

•

This is at odds with the intent of the Mining Management Act, which requires regular renewal of
permits (#9).

•

Inconsistent application of regulations to fracking activities compared to other petroleum and mining
activities will split regulation of the industry in two (#11).

•

There are uncertainties about the transitional provisions, particularly the regulation of mining
applications currently progressing through assessment (#11).

•

There is a risk that mining projects currently progressing through assessment will never be regulated
under the updated Act (#11).

•

According to section 113, if a mining or petroleum activity applies for a management plan before the
end of the transition period the former Act will apply – it is not clear whether this will be for the entire
life of that project and water use will never be regulated under the amended Act (#11).

•

As mining and petroleum management plans are not publicly available, there will be no public
oversight and transparency of water use by those activities (#11).

•

There should be a mandatory provision that all mining and petroleum activities must be regulated
under the Water Act after one year following the end of the transition period (#11).
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•

During the transition period, water issues for mining will be regulated by DPIR but water issues for
fracking will be regulated by DENR – this separation in regulation has not been justified, is
environmentally inappropriate and could lead to duplication of water regulation (#11).

DENR Response:
•

Proposed new section 113(d)(ii) explains that the former Act will apply to mining and petroleum
activities for which applications for approval of management plans were received before the end of the
transition period and those plans were approved without change. When those plans are amended
then the amended Act will apply.

•

The only difference in implementation processes is that the amended Water Act and Regulations will
apply to petroleum activities related to hydraulic fracturing 6 months earlier than they will to all other
petroleum and mining activities.

•

Transition period for mining and conventional petroleum activities is required to allow them to prepare
and submit applications for Water Act licences and permits, while the immediate application to
unconventional petroleum activities is in line with Government policy arising from the Final Report of
the Scientific Inquiry into Hydraulic Fracturing in the Northern Territory.

•

Based on audits of all current mining management plans and petroleum environment management
plans, and continuation of current annual re-approval of mining management plans, DENR believes
that all petroleum and mining activities will be subject to the Water Act within 18 months of the
amended Act commencing.

•

No currently approved petroleum activities involve ‘water use’ that will require licensing under the
amended Act.

•

The Mining Management Act and Regulations do not require regular renewal of permits but all
amendments to operations trigger the need for approval of an amended mining management plan at
which time the amended Water Act and Regulations will apply.

•

Mining exploration and petroleum management plans are posted to DPIR web-site and there is an
election commitment to add all mining management plans.

6. MISCELLANEOUS
Submitter Comment:
Mining authorisation under the Mining Management Act should be conditional on prior issue of water
extraction licences for projects extracting over a certain volume or significantly reducing downstream
flows (#8).
DENR Response:
•

•

This two-step process would extend/delay project approval time-frames unnecessarily and the
proposed approach to run the mining and water extraction approval processes in parallel should be
preferred by all stakeholders.

Submitter Comment:
Section 41(3) should be retained and amended to state that some interference with a waterway must
be time constrained as directed by the Controller (#8).
DENR Response:
•

•

There will always be time constraints specified in the terms and conditions of a permit to interfere
with a waterway and it is unnecessary to write this into the Act
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Submitter Comment:
The Bill preserves a high level of discretionary decision-making: in the absence of objects, guidance or
outlined purpose of the Act, how is the Minister’s decision regulated? (#11).
DENR Response:
•

•

Section 96 is the only amended section that involves a decision by the Minister; being concerned with
restrictions during times of water shortage or other emergency. All decisions by the Minister (except
declaration of tidal waters under section 5(6)) are subject to appeal under section 30

Submitter Comment:
The amendment to section 36(5)(a) of the Mining Management Act should direct the Minister to also
consider environmental and cultural flows and environmental flows must take precedence over
interests in beneficial uses as outlined in a water allocation plan or other commercial, stock or
domestic uses (#11)
DENR Response:
•

•

This is not necessary because environmental and cultural flows will be given first priority in the
statements of reason made available to the public for every water extraction licensing decision,
including those for mining activities.

Submitter Comment:
There is uncertainty in the definition of vicinity in the amendment to section 36(5)(a) of the Mining
Management Act – and vicinity should be defined to protect all potentially impacted water users by an
industrial water allocation (#11)
DENR Response:

•

•

DENR is confident that new section 36(5)(a)(iii) satisfactorily covers all potentially impacted current
water users. In any case, the water extraction licensing procedures under the Water Act protect these
rights over and above any consideration in approving mining management plans.

Submitter Comment:
Powers under section 96 should be expanded to allow the Minister to revoke a licence or cease water
supply in the event a mining or petroleum operator breaches their water licence, and this could also
be a specific condition of approval directed to the Minister in approving a mining or environment
management plan (#11)
DENR Response:
•

•

It is not appropriate that the Minister be directly involved in the administration and regulation of
licences and permits. Section 93 (2) already provides the Controller of Water Resources with adequate
powers to revoke, or suspend, a licence when terms or conditions have been breached.

Submitter Comment:
We support expanded powers to introduce water saving measures such as demand management in an
over-allocated system, including a process to repossess water entitlements if in breach of licence
conditions (#11)
DENR Response:
•

•

These are powers already available to the Controller of Water Resources to set any water extraction
licence conditions that are considered appropriate and/or consistent with the relevant water
allocation plan or assessed level of stress in a water system not covered by a plan.
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ATTACHMENT 4
DEPARTMENT OF
PRIMARY INDUSTRY
AND RESOURCES

IMPLEMENTATION POLICY
APPLYING THE WATER ACT TO MINING AND PETROLEUM ACTIVITIES

1.0 PURPOSE
To provide guidance for applying the Water Act to mining activities and petroleum activities from 2019
onwards in accordance with the transitional arrangements set out in Part 15 of the Act.
This policy is intended to:
Ensure that statutory authorisation processes under the Water Act, Mining Management Act
and Petroleum Act are appropriately coordinated through a clearly defined working arrangement
between DENR and DPIR.

•

Prevent unnecessary delays in the completion of all required statutory authorisations for current
and proposed mining and petroleum activities.

•

Define the ongoing regulatory compliance arrangements in regard to the Water Act and
Regulations for mining and petroleum activities.

•

Provide clarity to DENR and DPIR staff, industry stakeholders and the community about the
application of the Water Act to sustainable water resource use by mining and petroleum
activities.

2.0 SCOPE

D

This policy applies to:

R
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T

•

•

Granting a permit to interfere with a waterway;

•

Granting a licence to take surface water or ground water;

•

Undertaking bore work by a licensed driller;

•

Granting a permit to do bore work;

•

Granting a licence to recharge an aquifer; and

•

Regulatory compliance functions relating to Water Act permits and licences granted for mining
and petroleum activities.

This policy takes into account the exemptions declared under sections 15, 44 and 47 of the Water Act
and operating from 1 January 2019. With specific regard to mining and petroleum activities, these
exemptions are summarised as follows:
•

Grant of a permit to interfere with a waterway under section 41(1) of the Act is not required if
the interference is a dam with bank height less than 3 metres and a catchment area of less than
5 square kilometres.
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•

Grant of a licence under section 45(1) of the Act is not required to take water from a dam on a
waterway if the dam has a bank height of less than 3 metres and a catchment area of less than
5 square kilometres.

•

A bore that is not more than 3 metres deep below the natural ground surface may be drilled and
constructed by a person not holding a drilling licence granted under section 49(1) of the Act.

•

Grant of a licence under section 60(1) of the Act to take ground water, or grant of a permit to do
bore work under section 57(1) of the Act, are not required if the bore is:
-

not deeper than 3 metres as measured from natural ground surface;

-

located outside a Water Control District and is not equipped to supply more than 15 litres
per second;

-

located on a Mineral Tenement on which less than 5 ML/year in total is taken from the
aquifer that the bore draws from;

-

located on an Exploration Permit or Operating Lease on which less than 5 ML/year in total
is taken from the aquifer that the bore draws from.

3.0 CONTEXT
In terms of this policy:

AF

T

This policy recognises the rights of a land occupier, under sections 11 and 14 of the Water Act, to
take surface water and ground water on and below that land for potable, domestic and ‘household’
use without need for a water extraction licence to be granted under the Act. For mining activities and
petroleum activities, the relevant land is the land for which, and the land occupier is the person or
persons to whom, legal occupancy has been granted through the Mineral Titles Act or Petroleum Act.

R

Nominal dates reflect the 6-month transition period from commencement of the amended Water Act,
during which the Act will progressively take effect, and presume the nominal commencement date of
1 January 2019.
water use activities are interfering with a waterway, taking surface water or ground water, recharging
an aquifer and doing bore work.

D

current mining activities are mining activities with mining management plans that were approved,
or for which applications for approval were accepted, by or on 30 June 2019 (nominal).
current mining management plans are mining management plans that were approved under the
Mining Management Act, or for which applications for approval were accepted, by or on 30 June 2019
(nominal).
future mining activities did not exist prior to 1 July 2019 (nominal) and have approved mining
management plans for which applications for approval were accepted after 30 June 2019 (nominal).
current conventional petroleum activities are petroleum activities not related to onshore
unconventional shale gas activity involving well stimulation and for which environment management
plans were approved by or on 30 June 2019 (nominal), or for which applications for environment
management plans were accepted by or on 30 June 2019 (nominal) and subsequently approved as
accepted.
unconventional petroleum activities are petroleum activities related to onshore unconventional
shale gas activity involving well stimulation.
current environment management plans are environment management plans that were approved
under the Petroleum Act / Regulations, or for which applications for environment management plans
were accepted by or on 30 June 2019 (nominal) and subsequently approved as accepted.
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future conventional petroleum activities did not exist prior to 1 July 2019 (nominal) and have
approved environment management plans for which applications for approval were accepted after
30 June 2019 (nominal).
Sections 112-113 in Part 15 of the Water Act (see Appendix 1) describe how the Act applies to mining
and petroleum activities, which is summarised as follows:
Water Act permitting and licensing requirements will apply to all unconventional petroleum
activities on and from 1 January 2019 (nominal).
Water Act permitting and licensing requirements will not apply to water use activities undertaken by
current mining activities for the duration of their current mining management plans. Similarly,
permitting and licensing requirements will not apply to current conventional petroleum activities
for the duration of their current environment management plans.
Water Act permitting and licensing requirements will apply to all future mining activities and to all
future conventional petroleum activities on and from 1 July 2019.

3.1. Relevant powers and functions under the Water Act
Interfering with waterway without authorisation, grant of permit to
interfere with waterway and breach of permit to interfere with waterway.

Sections 44, 45 and 46:

Taking surface water without authorisation, grant of licence to take
surface water and breach of licence to take surface water.

Sections 48:

Doing bore work without a drilling licence.

Sections 56, 57 and 58:

Doing bore work without authorisation, grant of permit to do bore work
and breach of permit to do bore work.

Sections 59, 60 and 61:

Taking ground water without authorisation, grant of licence to take
ground water and breach of licence to take ground water.

R
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Sections 40, 41 and 42:

Recharging aquifer without authorisation, grant of licence to recharge
aquifer and breach of licence to recharge aquifer.

D

Sections 66, 67 and 68:

4.0 APPLYING THE WATER ACT TO MINING AND PETROLEUM ACTIVITIES
Preparatory work: 2018
4.1

By end of August 2018, DENR will contact licence/permit holders for all known or anticipated
unconventional petroleum activities expected to require water extraction licensing from 1
January 2019 onwards and provide information on the licensing process, offer assistance with
preparation of licence applications and provide information and advice in regard to other
regulatory aspects of the Water Act relevant to their intended operations from 1 January 2019
onwards.

4.2

From September to December 2018, DENR will assist unconventional petroleum activities
with licence applications where necessary, complete assessment work and all required
administrative processes required under the Water Act to enable all associated water extraction
licence decisions to be made from 1 January 2019 onwards, in line with statutory timeframes.

4.3

By end of September 2018, DENR will contact all current mining activities and current
conventional petroleum activities to inform them in broad terms of the impending changes to
the Water Act and the implications for their operations.
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4.4

Commencing in October 2018, DENR will contact all current mining activities and current
conventional petroleum activities expected to require water extraction licensing from
1 July 2019 onwards and provide information on the licensing process, offer assistance with
preparation of licence applications and, where appropriate, suggest consideration be given to
installing water meters to gather water usage information that will support a licence application.

4.5

By end of December 2018, and continuing thereafter, DENR and DPIR will establish
coordinated scheduling for approving mining management plans and environment management
plans and granting water extraction licences to avoid delays in authorising ongoing and new
mining and petroleum activities.

Licence and permit applications: 1 January – 30 June 2019
DPIR and DENR will continuously monitor applications for approval of mining management
plans and environment management plans and identify those future mining activities, future
conventional petroleum activities and proposed unconventional petroleum activities that
will require Water Act licensing and/or permitting in conjunction with the approval of the plans.

4.7

At the beginning of each month, DENR will contact those operations for which current mining
management plans or current environment management plans will expire 6 months
thereafter to advise them of the possible need for Water Act licences and/or permits.

4.8

DENR will also reinforce awareness by these operations that, after mining management plans
and environment management plans are amended, licensed drillers must undertake all bore
work, and permits to do bore work will be required in Water Control Districts.

4.9

DENR and DPIR will collaborate to synchronise administrative actions for authorisations under
the Water Act, Mining Management Act and Petroleum Act – recognising advertising
requirements under the Water Act for licence applications and applications for permits to
interfere with a waterway.

R

AF

T

4.6

Licences, permits and compliance work: 1 January – 30 June 2019

D

4.10 DENR will place first priority on processing Water Act licence and permit applications from
future mining activities, future conventional petroleum activities and proposed
unconventional petroleum activities so as to complete all licensing and permit decisions by
the time that the associated mining management plans and environment management plans
are authorised in line with statutory timeframes.
4.11 DENR and DPIR will conduct joint Water Act and Petroleum Act regulatory compliance
inspections, as far as is practicable, on all relevant unconventional petroleum activities.

Licences, permits and compliance work: 1 July 2019 onwards
4.12 DENR will place first priority on processing Water Act licence and permit applications from
future mining activities, future conventional petroleum activities and proposed
unconventional petroleum activities so as to complete all licensing and permit decisions by
the time that the associated new mining management plans and new environment management
plans are approved.
4.13 DENR will strive to process Water Act licence and permit applications from mining activities and
petroleum activities so as to complete as far as possible all licensing and permit decisions by
the time that amended mining management plans and amended environment management
plans are approved.
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4.14 In the event that a required licence or permit has been applied for but not granted before a
mining management plan or environment management plan is approved, DENR will
recommend that no compliance enforcement action be taken under the Water Act pending the
granting of the licence or permit.
4.15 As far as is practicable, DENR will inspect water bore surface collars in Water Control Districts
before construction continues under a permit to do bore work. Where such pre-construction
inspections cannot be carried out, DENR will inspect water bores constructed for mining and
petroleum activities during annual inspection of water extraction licence infrastructure.
4.16 DENR will inspect water meters and infrastructure associated with each water extraction licence
at least annually for compliance with NT Code of Practice for non-Urban Water Meters, and
discuss water use records and general operational matters with the licence holder (or agent).
4.17 DENR will inspect relevant structures on waterways in accordance with the terms and conditions
of permits to interfere with waterways.

T

4.18 DENR will publish (to the Water Licensing Portal web-site) an annual report by 31 July each
year on Water Act licence and permit compliance inspections, including those associated with
mining activities and petroleum activities.

Water resource assessment and water allocation planning

AF

4.19 DENR and DPIR will collaborate closely on water allocation planning for water resource systems
that provide water supplies for mining and petroleum activities to ensure that adequate and
sustainable allocations are provided in an equitable and transparent manner for all consumptive
use beneficial uses.

D

R

4.20 DPIR will make historical data on water resource extraction, standing water levels, water quality
provided by petroleum activities and mining activities available to assist DENR in developing
regional water resource models, undertaking water extraction licence application assessments
and preparing water allocation plans. Sharing of data and other information between the
respective agencies will be to the extent permitted under the Water Act, Mineral Titles Act,
Mining Management Act and Petroleum Act. DENR will ensure such data is treated with the
appropriate level of confidentiality.

5.0 GLOSSARY
Term

Definition

DENR

Department of Environment and Natural Resources

DPIR

Department of Primary Industry and Resources

Water Control District

An area declared under section 22 of the Water Act - usually
where there is a need for enhanced management of water
resources to ensure ecologically sustainable development.
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6.0 RELATED DOCUMENTS AND LEGISLATION
•

Water Act and Water Regulations

•

Mining Management Act and Regulations

•

Petroleum Act and Regulations

•

NT Code of Practice for Non-urban Water Metering

•

DENR Policy Position: Trading Water Entitlements - draft

•

DENR Policy Position: Management of Unused Water Entitlements - draft.

7.0 APPROVAL
NT Government approval:

17/8/2018

Version

1.0

DENR/DPIR Approvers and Dates:
Chief Executive Officer, DPIR

Alister Trier
/
/2018
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Joanne Townsend
/
/2018
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Chief Executive Officer, DENR
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APPENDIX 1
Part 15

Transitional matters for Water Legislation Amendment Act 2018

112

Definitions
In this Part:
commencement means the commencement of the Water Legislation Amendment Act
2018.
former Act means the Water Act as in force immediately before the commencement.
hydraulic fracturing means the process of injecting fluid at high pressure into a hole in
the ground to extract shale gas from subterranean rock.
offence provisions means the provisions of this Act that create or relate to offences
(including in relation to criminal responsibility, defences and penalties).
transition period means the period of 6 months on and from the commencement.
Application to mining and petroleum activity

T

113

The former Act continues to apply in relation to a mining activity or petroleum activity if:
the activity is not related to hydraulic fracturing; and

(b)

the activity involves interfering with a waterway, taking surface water, taking
ground water, bore work or recharging an aquifer; and

(c)

the activity is conducted in accordance with:

(2)

an environment management plan approved under the Petroleum
(Environment) Regulations; and

D

(ii)

a mining management plan approved under the Mining Management Act; or

R

(i)

AF

(a)

The former Act continues to apply in relation to the activity if:
(d)

the activity started;

(i)

before the end of the transition period; or

(ii)

after the transition period, but the application for the management plan was
made before the end of the transition period and was approved without
change.
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Sept

Oct

Nov

Dec

Jan

Feb

Apr

May

Unconventional petroleum activities

Mar

June

2019
July

Aug

Sept

Oct

Nov

Dec

2020 onwards

DENR and DPIR monitor applications for approval of mining management plans and environment management plans and identify projects that will require Water
Act licensing and/or permitting from 1 July 2019 onwards.

DENR and DPIR synchronise administrative actions and scheduling of future authorisations required from 1 July 2019 onwards under the Water Act,
Mining Management Act and Petroleum Act .

DENR assesses and lodges licence applications, advertises Notices of Intention and prepares
Notices and Statements of Decision and licences for projects starting
after 30 June 2019.

DENR publishes Notices and Statements of Decision and issues licences in
conjunction with approvals for mining management plans and environment
management plans starting after 30 June 2019.

DPIR accepts and approves mining management plans and environmental management
plans for projects starting after 30 June 2019.

Future mining activities and future conventional petroleum activities
A future mining activity will have had the application for approval of its mining management plan accepted after 30 June 2019. The Water Act and Regulations will apply from the start of the approved plan.
A future conventional petroleum activity will not employ well stimulation techniques and will have had the application for approval of its environment management plan accepted after 30 June 2019. The Water Act and Regulations will
apply from the start of the plan.

D

R

DENR publishes Notices and Statements of Decision and issues licences in conjunction
withapprovals for mining management plans and environment management plans starting
from 1 July 2019 onwards.
DENR assesses and lodges licence applications, advertises Notices of Intention and prepares Notices and Statements of Decision and licences.
DENR informs all current projects of DENR contacts all projects that will require water extraction licences after their approved mining management and environmental management plans expire from 1 July 2019 onwards.
proposed changes to the Water Act
and Regulations.

A current conventional petroleum activity does not employ well stimulation techniques and must have an approved environment management plan, or the application for approval
must be accepted, by or on 30 June 2019. The Water Act and Regulations do not apply for the term of the approved plan.

A

A current mining activity must have an approved mining management plan, or the application for approval must be accepted, by or on 30 June 2019. The Water Act and Regulations do not apply for the term of the approved plan.

Current mining activities and current conventional petroleum activities

DENR and DPIR monitor applications for approval of environment management plans and identify projects that will require Water Act licensing and/or permitting from 1 January 2019 onwards and synchronise administrative actions and
scheduling of future authorisations requireds under the Water Act and Petroleum Act .

DPIR approves environment management plans for projects starting after 31 March 2019.
DPIR approves environment management plans for projects starting before 1 April 2019.

T
F

DENR publishes Notices of Decision, Statements of Decisions and issues licences from 1 April 2019 onwards.
DENR assesses and lodges licence applications, advertises Notices of Intention and prepares Notices and Statements of Decision and draft licences.
DENR contacts projects requiring water extraction licences after 31 March 2019.

An unconventional petroleum activity applies well stimulation techniques and must have an approved environmental management plan. The Water Act and Regulations will apply from 1 January 2019.

Aug

APPLYING WATER EXTRACTION LICENSING TO MINING AND PETROLEUM ACTIVITIES

DENR publishes Notices and
DENR contacts projects
DENR assesses and lodges licence applications,
Statements of Decision and issues
needing water
advertises Notices of Intention and prepares
licences before 1 April 2019.
extraction licences
Notices and Statements of Decision and licences.
before 1 April 2019.

July

2018
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