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WORK HEALTH AND SAFETY (NATIONAL UNIFORM LEGISLATION) BILL 2019 
 

Department of the Attorney-General and Justice 
 
Mr CHAIR: On behalf of the committee, I welcome everyone to this public briefing on the Work 
Health and Safety (National Uniform Legislation) Bill 2019. I acknowledge my fellow committee 
members in attendance today: Kate Worden, Member for Sanderson, Lia Finocchiaro, Member 
for Spillett, via teleconference and Jeff Collins, Member for Fong Lim. 
 
I welcome to the table to give evidence to the committee Ms Caroline Heske, Senior Policy 
Lawyer, Mr Robert Gray, Policy Lawyer. Thank you for coming before the committee. We 
appreciate you taking the time to speak to the committee and look forward to hearing from you 
today. 
 
This is a formal proceeding of the committee and the protection of parliamentary privilege and 
the obligation not to mislead the committee apply. This is a public hearing and is being webcast 
through the Assembly’s website. A transcript will be made for use by the committee and may be 
put on the committee’s website. 
 
If, at any time during the hearing, you are concerned that what you will say should not be made 
public, you may ask that the committee go into a closed session and take your evidence in 
private. I will ask you to state your name for the record and the capacity in which you appear. I 
will then invite you to make a brief opening statement before proceeding to the committee’s 
questions. Could you please state your name and the capacity in which you are appearing this 
afternoon? 
 
Ms HESKE: Caroline Heske, Senior Policy Lawyer, Department of the Attorney-General and 
Justice. 
 
Mr GRAY: Robert Gray, Policy Lawyer, Department of the Attorney-General and Justice. 
 
Mr CHAIR: Ms Heske, would you like to make an opening statement? 
 
Ms HESKE: I might just open from where this bill has come from and what we can comment on 
today in relation to this bill. 
 
The government arranged for there to be a review of work health and safety in the northern 
Territory. That was conducted by a man called Mr Tim Lyons. He produced a report, as a result 
of that review, which had a number of recommendations. 
 
I understand, though I have not been explicitly involved in this part of it, that the government 
intends to implement a large range of those recommendations. What we were tasked with, was 
implementing recommendation 19 of that review, which I will read out to you for your reference. 
 
Recommendation 19… 
 
Mrs FINOCCHIARO: Caroline, sorry to interrupt you. Is that a public document? 
 
Ms HESKE: Yes it is. 
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Mrs FINOCCHIARO: The review is public? 
 
Ms HESKE: Yes, it would be somewhere on the Department of the Attorney-General and 
Justice’s website, I would think. I can find out and send a link to the committee. 
 
Mrs FINOCCHIARO: Perfect, thanks. 
 
Ms HESKE: Recommendation 19: 
 

Recommendation 19. That two new offences be created in the WHS Act to be called ‘Industrial 
Manslaughter’ in line with the following objectives: 
 
19.1. create a ‘senior officer’ offence and an ‘employer offence’ where conduct negligently or recklessly 

causes death of a worker; 
 
19.2. apply the existing standard in NT law for criminal negligence; 
 
19.3. ensure that prosecution decisions in relation to these offences by the new Director of Work Health 

and Safety Prosecutions is subject to DPP approval as for Category 1 offences and that the DPP 
may take over any prosecutions under these sections; and 

 
19.4. provide for the same maximum custodial sentence for an individual as available for manslaughter 

under the Criminal Code (life imprisonment) and a fine of up to 65,000 penalty units ($10,075,000) 
for a body corporate. 

 
That was the recommendation that we were tasked with implementing and that is what Rob and 
I can speak to today in relation to the technical decisions we made from a legal perspective 
about how we implemented that into this bill. 
 
Mr COLLINS: Before you move on from there, it is called the National Uniform Legislation. 
Does that recommendation come from the national uniform that we do not apply here, or … 
 
Ms HESKE: That is a good question. The bill we are amending is a national uniform bill that we 
have attempted to model through different jurisdictions. That said, in this aspect, a number of 
jurisdictions now—particularly Queensland and the ACT—have essentially moved to create 
industrial manslaughter. Despite that not being in the model, Victoria is in the process of doing 
it. 
 
The Lyons report was directed just to the Northern Territory, but there is also another report 
you should be aware of by a woman called Marie Boland, which was a review of the national 
legislation. That is also something that there are currently national discussions about how that 
should be implemented. That review also recommended that there should be an industrial 
manslaughter offence created in the national model, but there are still discussions occurring 
about whether all jurisdictions would come on board with doing that. 
That has not advanced further at this stage. Just to put that in context, we have decided … 
 
Mr GRAY: Queensland is also the template for the model legislation as well and they have 
introduced industrial manslaughter legislation slightly different to ours. They introduced it in 
2017. 
 
Ms HESKE: Mr Lyons has quite a lot of background in Queensland, I understand, and what 
you will see is the recommendation is, essentially, a recommendation to adopt something quite 
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similar to Queensland. We made some choices during the development of the bill—as 
approved by Cabinet that we advised on these—about technical changes to adapt it to our 
Criminal Code structure. I will go through just briefly what those were. 
 
In the Northern Territory, there is already an offence of manslaughter at section 160 of the 
Criminal Code. Our version of manslaughter includes negligent manslaughter. Negligent 
manslaughter means that someone can be convicted when they breach a duty at law. A classic 
example is that there can be prosecutions of parents for negligence in relation to their parental 
duties.  
 
It can, however, also be used to prosecute individuals in relation to breaches of their duties 
under the work health and safety legislation. I will just keep calling that the work health and 
safety act, even though it is the Work Health and Safety (National Uniform Legislation) Act 
2011. You will know what I am talking about. 
 
Because of that, our law, in fact, already covers negligent manslaughter with respect to 
individuals. The reason why it doesn’t  cover body corporates currently is because there is only 
a penalty of life imprisonment. Life imprisonment is not a penalty that can apply to a body 
corporate. In most cases, the Sentencing Act provides that you can convert penalties of 
imprisonment into financial penalties, but it says you cannot do that for life imprisonment. 
 
In effect, if you were to prosecute a body corporate at the moment, you could run the charges 
and convict them, but then there is no penalty you could logically apply. So, we identified that 
the gap between what we have now and what this recommendation requires, in fact, is about 
covering off on body corporates primarily.  
 
That is the reason why we have gone with one offence rather than two that cover CEOs and 
senior officers, because at the moment under manslaughter, everyone is covered who is not a 
body corporate—for all their duties under the work health act. So, it would be strange to have a 
broader offence there that applies to everyone that then only applies this new offence, which 
has an equivalent penalty and is, essentially, just designed to fill the gap, to only some of those 
people that manslaughter is applying to in any event. 
 
Mrs FINOCCHIARO: Does that advice mean that you could be prosecuted for both? 
 
Ms HESKE: No, that would result in a double jeopardy type scenario. 
 
Mrs FINOCCHIARO: The prosecution would have to decide under which one? 
 
Ms HESKE: Yes. They would. The other things we have done is to make this offence more 
logically fit in to our Work Health Act framework is that we have provided that if you charge the 
industrial manslaughter offence, the alternative verdicts that follow are the lower industrial 
offences in a Work Health and Safety Act. Whereas if you charged manslaughter under the 
Criminal Code the lower offences would be things like dangerous driving and the one punch 
offence, which would not be very applicable. 
 
It fits better in to the Work Health model, which is why you might choose to charge under that 
because then if it is one of those borderline cases the jury goes to the industrial manslaughter 
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offence, if they are not satisfied of that they can then go to what is known as Category 1 and 
Category 2 offences under the Work Health Act. 
 
Mrs FINOCCHIARO: Thank you. 
 
Ms HESKE: That explains how we have got from this recommendation to a single offence. It 
applies the standard for criminal negligence. It also includes recklessness. Recklessness is a 
higher standard. It is harder prove. It is probably not going to be what you would rely on. The 
prosecution will probably frame its case in terms of negligence, but the reason it is in there is 
because that is how manslaughter is framed and there are very well established case law about 
what that means. It just ensures consistency there across the two offences so that we do not 
have body corporates at a different standard to individuals. 
 
It was flagged with us whether it would cause concerns because then you have to prove 
recklessness and negligence. That is not the case. It is recklessness or negligence. 
Recklessness is a subjective standard. It seems unlikely that you would ever be subjectively 
doing industrial manslaughter and not negligently doing it, but it is a theoretical possibility and 
for consistency we have included it. 
 
In terms of 19.3, ensuring that the DPP approval is required—that is in the bill. It requires the 
DPP to approve before they can proceed with one of these prosecutions. Category 1 offences 
just mean the offence under section 31 of the Work Health Act. Category 1 and Category 2 are 
alternative verdicts. Category 1 is a lesser offence that does not require actual death to occur 
but it does require recklessness as to basically endangering death. Category 2 is a strict liability 
version and they have descending penalties. 
 
Finally, the fourth part of the recommendation was to do with the penalty and we have followed 
that exactly. Hopefully that explains to you how we have got from this recommendation to the 
bill that is in front of you and the technical choices that were made along the way. 
 
Mr CHAIR: I have a few questions and then I will open it up to the panel. What consultation has 
the department done with all the stakeholders around the bill? 
 
Ms HESKE: In the development of the actual bill we have not done consultation external to 
government. The bill was developed in conjunction with NT WorkSafe and in consultation with 
the DPP to some extent, in terms of more the technical aspects of how it would work. The 
Lyons report, however, did involve extensive consultation and that was with a wide range of 
stakeholders and that resulted in the recommendation of this model so we consider that all we 
were really doing was translating that in to a technical form and then people have the ability to 
submit to this committee in relation to the actual technical legislation. It is not a very large bill. 
 
Mr CHAIR: Were unions consulted? 
 
Ms HESKE: Not between the Lyons report and now. Just prior to the Lyons report. 
 
Mr CHAIR: What impact will the proposed legislation have on service providers or other 
relevant groups like unions and so forth? 
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Ms HESKE: Because the legislation really only extends manslaughter, it does not really 
change the law except for body corporates. In terms of body corporates—they could already be 
convicted potentially under Category 1 for these kind of offences which has for a body 
corporate a $3m penalty, they are now subject to a $10m penalty if they are convicted of 
industrial manslaughter. In practical terms this potentially—I assume they might have to work 
out what they are doing in that sort of situation if that arose. 
 
Mr CHAIR: Are there any further questions from the committee? Are you looking at continuing 
consultations around the bill? 
 
Ms HESKE: No. If anyone has requested specific briefings, that is being arranged by the 
minister’s office. Otherwise, we are looking forward to seeing what submissions are made to 
the scrutiny committee. 
 
Mrs FINOCCHIARO: Could I ask, has the department taken a look at how it operates in other 
jurisdictions and whether any modelling has been done to see if there has been any prohibitive 
cost to business, in terms of—not that I am saying cost should not be borne, obviously we want 
workers to be safe, that is the paramount consideration—any detail around how it may or may 
not impact insurance premiums? 
 
Ms HESKE: I do not personally have that detail. If there has been modelling done, I am not 
privy to it. I would note that, because category 1 is already in place… 
 
Mrs FINOCCHIARO: I was going to say, because it is already there, it is not really a whole 
new… 
 
Ms HESKE: Yes. There is already liability issues in that space for the same kind of conduct. 
 
Mrs FINOCCHIARO: Yes, exactly. 
 
Mr GRAY: I think to there are limitations on the capacity to insure oneself against the 
commission of criminal offences. I think that is something that is generally prohibited. There is 
some stuff around that, but as a general proposition, you are not able to insure yourself against 
the commission of criminal offences. 
 
Mrs FINOCCHIARO: I was not sure if there was—I cannot think of an example—a particularly 
risky industry or, yes I am not sure. 
 
Mr CHAIR: Thank you Caroline and Robert. We will follow up any further questions we have 
with you. 
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