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1 Background 

Reinstatement of Strategic Indigenous Water Reserves (as they were known at the 

time) was an Election Commitment of the current Government as part of its 

2016 Sustainable Water Use Policy. 

To build an understanding of the Water Further Amendment Bill 2019 (the Bill), it is 

relevant to understand the background to the development of the Bill and the 

Strategic Aboriginal Water Reserves Policy Framework (October 2017). 

The Water Further Amendment Bill 2019 is a discrete amendment proposal to 

establish a legislative framework for Aboriginal Water Reserves in the water 

legislation. 

1.1 Policy Framework 

Water advisory committees are established by the Water Act 1992 to advise the 

Controller of Water Resources in the development of water allocation plans. There 

has been support for establishment of Aboriginal water reserves, by most water 

advisory committees. 

The development of the Strategic Aboriginal Water Reserves Policy Framework 

included an extensive and active community and stakeholder consultation process 

which involved: 

• Northern Land Council 

• Central Land Council and CentreFarm 

• Northern Australia Indigenous Land and Sea Management Alliance (NAILSMA) 

• Daly River Catchment Traditional Owners 

• Alice Springs, Oolloo, Katherine, Ti Tree and Howard Water Advisory 

Committees 

• Stakeholders in the Western Davenport water allocation planning area 

• Power and Water Corporation 

• Arid Lands Environment Centre 

• Territory Natural Resource Management 

• Individuals and science professionals 

• Various water use stakeholders. 

This consultation helped establish the broad policy direction and inform options for 

the NT Government. 

In October 2017, the NT Government established the Policy Framework, available 

from: www.denr.nt.gov.au/swrpolicy. The Policy Framework is a key document as the 

current processes for establishing Aboriginal water reserves in water allocation plans 

and the Amendment Bill reflects this. A copy of the Policy Framework has been 

provided to you. 
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1.2 Terminology 

Strategic Indigenous Water Reserves, Strategic Aboriginal Water Reserves and 

Aboriginal Water Reserves are the same thing. Aboriginal water reserves are reserved 

allocations of water which are established in water allocation plans. 

Water allocation plans are declared by the Minister for Environment and Natural 

Resources under the Water Act 1992. Water allocation plans may contain water 

resource management zones to break up the total plan area to reflect the type of 

resource and how it should be managed. 

Water allocation plans can be written for the management of groundwater resources, 

surface water resources or both. 

The water resources in a water allocation plan and within a management zone are 

allocated to beneficial uses (which equate to water use objectives). There are nine 

beneficial use categories established by the Water Act 1992. Two of these, 

environmental and cultural are considered non-consumptive uses of water and the 

remainder are consumptive uses (cultural is considered to fit in both categories). 

There are four currently declared water allocation plans in the Territory. Alice Springs 

2016-2026, Berry Springs 2016-2026, Western Davenport 2018-2021 and Katherine 

Tindall Limestone Aquifer 2019-2024. The latter two plans contain Strategic 

Aboriginal Water Reserves. For the Western Davenport Plan, the reserve equates to 

33,325 megalitres per year with 26,091 ML in the most prospective Central Zone. For 

the Katherine plan, the reserve is not provisioned, as no water is available. This is 

referred to as a ‘notional’ reserve, in accordance with the Policy Framework. 

1.3 Key Points 

• Aboriginal water reserves adjusts the NT Government’s first-in first-served 

policy by preventing access to the reserve water by others, before the right to 

access that water has been exercised by the Aboriginal people with the rights to 

that water. 

• Aboriginal water reserves recognise existing rights to access water for 

consumptive use by Aboriginal people that have rights to land or a connection 

with that land. 

• The rights to access water must be exclusive. 

• Aboriginal water reserves already exist in water allocation plans, where they are 

established as a sub-class of some of the other beneficial uses. 
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2 Outline 

The Explanatory Statement provides a clause by clause description of the Bill. 

This section aims to provide another perspective that connects the relevant 

provisions of the Bill to the existing Water Act 1992 and the Policy Framework to 

provide a better understanding of how the Bill is proposed to operate. Terms defined 

in the Bill are show bold in this text. 

2.1 Scope 

The Bill only amends the Water Act 1992, further regulatory drafting is required. 

Amendments to the Water Regulations 1992 will commence shortly, in consultation 

with stakeholders. 

2.2 Key constructs 

In determining Aboriginal water reserves, the key aspects of the Bill are: 

• What land is eligible –which links with clause 3.2.3 in the Policy Framework. 

• Who gives consent - which will be determined by the eligible land including the 

type of land tenure. 

The size of an Aboriginal water reserve is determined in accordance with clause 3.3.4 

in the Policy Framework and implemented in water allocation plans as they are 

developed. The detail of these stepped thresholds are not captured in the Bill. 

2.3 Aboriginal economic development 

The Bill establishes a new beneficial use category of Aboriginal economic 

development. This enables water to be allocated to that category in new water 

allocation plans. 

This will bring the number of beneficial use categories in the Water Act 1992 to ten. 

The Bill also establishes Aboriginal economic development and environment as 

default beneficial use categories in declared water control districts. This means that 

they will exist as beneficial use categories without having to be declared. However, 

when the Administrator declares other beneficial use categories for a water control 

district, it is likely that they will be included in any declaration for reasons of 

transparency, so that the resulting Gazette notice includes all of the relevant declared 

beneficial uses. 

Aboriginal water reserves are not relevant where all or none of the land in the water 

allocation plan area is eligible land. 

Clause 6 amends Section 22A of the Water Act 1992 to reflect the above. 
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2.4 Eligible Aboriginal rights holders 

The Policy Framework refers to eligible Aboriginal rights holders. The Bill refers to 

eligible Aboriginal people. These are the same thing. 

Eligible Aboriginal people are defined in the Bill (page 2) as those who have a legal 

entitlement to access water resources because of their ownership of or interest in 

eligible land (described below). 

Eligible Aboriginal people hold eligible land. The people who will give consent to 

access an Aboriginal water reserve will be determined by the type of land holding. 

This consent will need to be provided to the Controller of Water Resources when an 

application to grant water from an Aboriginal water reserve is made. 

Clause 9 in the Bill, new section 71BA deals with the consent process. The manner 

and form of that consent process will be determined by the Water Regulations 1992. 

It is likely that the Regulations will indicate for each land title type, who is able to give 

consent, most likely a legal entity. 

2.5 Eligible land 

The Bill defines eligible land. Clause 5 (new section 4B) does that and clause 8 (new 

section 22C), sets some overarching rules. 

In the Policy Framework, clause 3.2.3: 

Eligible Aboriginal rights holders are defined as those who, by virtue of their existing 

land rights, have rights to take water resources for consumptive beneficial uses. These 

include Aboriginal rights holders vested in the following land: 

i. Aboriginal land (scheduled under the Aboriginal Land Rights (NT) Act 1978); 

ii. Aboriginal land (Northern Territory enhanced freehold); and 

iii. Exclusive Possession Native Title Determination Areas. 

The following guides the relationship between the Policy Framework and the Bill: 

Policy Framework Bill 

clause 3.2.3i section 4B(1)(a) 

clause 3.2.3iii section 4B(1)(b) 

clause 3.2.3 overarching statement 

– Aboriginal people with rights to 

take water resources for 

consumptive beneficial uses, 

including 3.2.3ii 

section 4B(1)(c) – takes into account the 

range of land title types that fit this 

description, this includes land title types 

that are broadly referred to as NT 

enhanced freehold. 

 

There are also a series of specific exclusions. New section 4B excludes subleases to be 

clear that subleases are not eligible land for inclusion when an Aboriginal water 

reserve is established in a water allocation plan. 

Overriding parameters also appear in new section 22C (clause 8). 



Water Further Amendment Bill 2019 (Serial 100) 

 

Page 8 of 11 

 

Land forming part of an Aboriginal water reserve is proposed to be over 1 ha in size, 

as this is considered a minimum economic unit. This size limit will be further reviewed 

during consultation on the Bill with stakeholders. 

The land must have direct physical access to water. This relates to clause 3.3.4 in the 

Policy Framework as it is a principal criterion in determining land eligibility. 

Residential land is also excluded. This is because drinking water supplies are included 

in the beneficial use categories of public water supply or rural stock and domestic, 

both of which have top priority for the allocation of water (over all other consumptive 

uses of water) in a water allocation plan. 

2.6 Declaring Aboriginal water reserves 

The process for declaring water allocation plans and the Aboriginal water reserves 

contained in them, mirrors the current practice in water allocation plans and the 

Policy Framework. This is covered in clauses 7 and 8 of the Bill, amended section 22B 

and new section 22C, respectively. 

Water allocation plans are declared by the Minister and the Bill proposes that they 

will include a list of eligible land that comprises the reserve. 

New section 22A(7) provides that a water allocation plan will include an allocation to 

the beneficial use category of Aboriginal economic development, where relevant. 

The Western Davenport Water Allocation Plan 2018-2021 shows how this works in 

practice. Extracts from this plan are shown in Figure 1 at the back of this document. 

The plan contains a schedule (Schedule 3 on pages 69-70) that lists all eligible land in 

each management zone. The area of land held under each title is listed. The 

proportion of this land in terms of the total area of all eligible land, then determines 

the proportion of the Aboriginal water reserve for that land. 

The Aboriginal water reserve for each management zone appears earlier in the plan. 

Proportions for each eligible land holding can then be determined. 

2.7 Role for Land Councils 

New section 22C also mandates that the Minister will consult with Land Councils in 

the establishment of eligible land lists. This is current practice, through water advisory 

committees and will continue to be dealt with administratively by the department, in 

that the department will consult with Land Councils. 

Aboriginal Land Trusts can only act at the direction of Land Councils, requiring Land 

Councils to have a role. Land Councils will also have a role in representing eligible 

Aboriginal people in navigating the consent process. This is similar to other functions 

by Land Councils defined in the Aboriginal Land Rights (NT) Act 1978 (ALRA). 
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ALRA section 23(2) also provides that additional functions can be conferred by 

agreement with the Commonwealth Government Minister for Indigenous Australians. 

Land Councils have indicated that they will write to their Minister seeking approval 

for that function. This will be supported by correspondence from the NT Government. 

The Bill makes provision for this additional function to be conferred on Land Councils. 

Clause 10 – new section 108 provides for this to be prescribed in the Water 

Regulations 1992. 

2.8 Transition provisions 

Transitional provisions are included to maintain existing beneficial use declarations. 

Existing water allocation plans and the Strategic Aboriginal Water Reserves (that 

terminology is used) established in them, will remain valid. 

2.9 Water Regulations 1992 

Two matters to be included in the Water Regulations are the role for Land Councils 

described above in section 2.7 and the consent provisions outlined in section 2.4. 

Stakeholders will be consulted during the preparation of the Regulations. 
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Figure 1. Extract from Western Davenport Water Allocation Plan 2018-2021 
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